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This Update is produced by Wikborg Rein. It provides a summary of the legal issues, but is not intended to give specific
legal advice. The situations described may not apply to your circumstances. If you require legal advice or have questions
or comments, please contact your usual contact person at Wikborg Rein or any of the contact persons mentioned herein
The information in this Update may not be reproduced without the written permission of Wikborg Rein

EDITORIAL

Dear friends and readers,

ing levels of spread and severity, and the wide-ranging measures put in place

by governments following the outbreak of the pandemic, have caused the
worst global economic crisis since the Second World War. This has plunged national
economies into deep recessions, with several big companies filing for bankruptcy, and
others are expected to follow. On a private and personal level each of us have also felt
the pandemic’s impact our lives.

Many sectors have however shown resilience and innovation following the initial
fear and shock that rocked even the most stable of economic foundations. This
combined with the prospects of available vaccine(s) next year, has thankfully altered
some market expectations. Everybody is now hoping for a faster and stronger eco-
nomic recovery next year.

As regards the shipping and offshore markets, they have also had a bumpy ride in 2020.
Companies have had to adjust and adapt to changing market and working conditions, but
even in the darkest of times we see yet again that opportunities will come. The pandemic
has accelerated and amplified trends, most importantly a global demand for the industry
to adopt sustainable practices within the ocean space. This is essential for society and
also presents significant commercial opportunities for ambitious stakeholders. Key areas
are energy transition, green initiatives, innovation of future fuels, digitalisation, elec-
trification and autonomous ships. Together with other industry stakeholders we have
partnered with Nor-Shipping to facilitate meaningful steps forward in these areas.

This Update contains articles on important developments in our industry, considering
issues such as ocean wind and wind farms, the marine hydrogen value chain and ocean ferti-
lization, as well as enforcement of arbitration awards, risks in floating LNG projects, and the
Haliburton decision on the impartiality of arbitrators. I hope that you will find these articles
interesting and informative. We welcome any feedback and would be particularly interested
in receiving requests for topics that you would like us to address in future Updates.

2020 has been an unprecedented and challenging year. The Covid-19’s alarm-

Enjoyable reading!

GGt

Gaute Gjelsten
Head of Wikborg Rein’s Shipping Offshore Group

Herman Steen  Jonathan Page
Editors of the Shipping Offshore Update

PHOTO: Wikborg Rein
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ARBITRATION AGREEMENT

Are you seated comfortably?

WHEN IS THE LAW APPLYING TO
AN ARBITRATION AGREEMENT
NOT THE SAME AS THE LAW
APPLYING TO THE CONTRACT?

In Enka Insaat Ve Sanayi AS v 000 Insurance Company
Chubb [2020] UKSC 38 the UK Supreme Court has (by a 3:2
majority) recently clarified that, in the absence of an express
choice of law, the law governing the validity and scope of the
arbitration agreement is that of the seat of the arbitration
and not the law applicable to the contract.

fter a power plant fire in Russia, the plant’s insurers,

00O Insurance Company Chubb, (“Insurers”) paid

out USD400 million to the plant’s owner and took an
assignment of its rights against Enka, a Turkish sub-contractor
involved in the building of the plant, commencing proceedings
against Enka in the Moscow courts.

Responding, Enka objected to the Moscow proceedings and
commenced arbitration in London and applied for an anti-suit
injunction in London to stop the proceedings in Moscow.

The governing law of the arbitration agreement was crucial
because, if it was governed by English law then it was accepted
that the claims fell within the arbitration agreement. However,
if Russian law applied then it was arguable that the claims did
not fall within the arbitration agreement.

This application was denied at first instance (December
2019) but was granted on appeal (April 2020), where the Court
of Appeal held that the arbitration agreement was governed
by English law as the law of the seat of the arbitration, as a
matter of implied choice, subject only to any extenuating
circumstances indicating the contrary.

Insurers then (unsuccessfully) appealed against the injunction
to the Supreme Court (October 2020), albeit the reasons offered
to maintain the injunction by the Supreme Court differed from
those in the Court of Appeal.

THE SUPREME COURT DECISION
The majority (Lords Kerr, Hamblen and Leggatt) held that:

1. They would apply English law as the law of the forum to
determine whether or not the parties had made a choice of
law;

2. That in identifying which law governs the validity, scope
or interpretation of an arbitration agreement, they must
apply English common law rules as the Rome I Regulation
excludes arbitration agreements;

3. Applying English common law rules, the arbitration
agreement will be governed by: (a) the law expressly or
impliedly chosen by the parties; or (b) in the absence of
such a choice, the law with which the contract is most
closely connected;

4.  Where an express choice of law has not been made for the
arbitration agreement, but an express or implied choice
of law has been made to govern the main contract (which
contains the arbitration agreement), then the parties will
be presumed to have intended that the law of the main
contract should also govern the arbitration agreement,
and the choice of a different seat does not automatically
displace this presumption;

5. A presumption that the law of the main contract should
also govern the arbitration agreement could be overcome
where there is a “serious risk that, if governed by the same
law as the main contract, the arbitration agreement would be
ineffective” or by provisions of the law of the seat stating
specifically to the contrary;

6. However, if the parties have not chosen a law to apply to
the main contract (whether express or implied), the law of
the seat will generally be most closely connected to the
arbitration agreement and will therefore apply;

7. If the arbitration agreement is part of a multi-tier dispute
resolution clause including negotiation and/or mediation
terms, the law of the seat of the arbitration will also apply
to those other terms in the clause;

8. Therefore, English law was the proper law of the arbitra-
tion agreement by virtue of it being the law most closely
connected to it as the law of the seat of the arbitration,
there being no express or implied choice of Russian law as
the law of the main contract nor any extenuating circum-
stances to prevent this conclusion.

The minority (Lords Burrows and Sales dissenting) preferred the
proper law of the contract to apply even if it was determined by
being the law most closely connected to the contract. However,
the majority considered that different parts of a contract may be

In the absence of an express choice of law,
the law governing the validity and scope
of the arbitration agreement is that of the
seat of the arbitration and not the law
applicable to the contract.

governed by different laws, and while it is generally reasonable
to assume that parties would intend all parts of their contract
to be governed by a single law, the part dealing with an arbitra-
tion agreement was more susceptible to having a different law
applying, given its focus on dispute resolution and its potential
for separation from the main contract where the validity of the
main contract was in question.

As such, the Supreme Court continued the anti-suit injunc-
tion, but it also held unanimously that even if Russian law
applied to the arbitration agreement, the injunction would still
run while the English courts decided if the agreement was valid
under Russian law and if so, whether the Insurers’ claim fell
within it, given their duty towards the arbitration in London.

COMMENT

Although a 3:2 majority decision, the Supreme Court has
clarified an important issue as regards international arbitration
seated in London. In the absence of an express choice of law,
the law governing the validity and scope of the arbitration
agreement is that of the seat of the arbitration and not the
law applicable to the contract. While it can always be said this
issue is easily avoided by the parties making a choice of law in
the main contract, there are occasions when the parties cannot
or do not want to agree a proper law in their main contract. In
this event, if parties do agree to seat the arbitration in London,
this will be taken to show a willingness to let English law as
the law of the seat determine whether the arbitration agree-
ment is valid or not, rather than let it be decided by the law
most closely connected to the main contract whatever that is
determined to be. It reflects the position adopted in the New
York Convention and UNICTRAL and the legislative policy of
the Arbitration Act 1996 and is another step towards an inter-
nationally consistent approach to arbitration. «

CONTACTS /

Robert Joiner
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FLOATING LNG

Navigating floating
| NG projects v e
- hints and tips for owners.

In this article, we explore some of the key issues facing vessel

owners when bidding for and negotiating floating LNG |
projects, whether for FLNG Ngs (floating liquefaction) or |
FSRUs (floating stora {md regasification) ’

N
bt
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FLOATING LNG

ften the procurement of the

floating asset will be on a

public or private competitive
procurement basis, and vessel owners
will be asked to compete with others in
the market. There are no hard and fast
rules to the way that these tenders are
run, and some will deal with much of the
detail at the tender phase, whilst others
will leave the heavy lifting to be handled
in face to face (or, more commonly in
these times, virtual) discussions with
the short-listed bidder(s). The wordings
of bid bonds will need to be carefully

It is vitally important for a
unit owner to get on top of the
local requlatory issues at an
early stage as these can add
significantly to the complexity
and costs of any project.

reviewed to ensure these cannot be
called on capriciously, and any term
sheets or letters of intent will need to
be analysed for legally binding content.

UP FRONT COSTS
The documents that are needed in such
projects are often complex and time

consuming to negotiate. Project timelines, however, often cannot
wait, and require early expenditure on certain engineering and
long lead items in order to maintain the viability of the pro-
ject. Thought needs to be given at an early stage as to how the
vessel owner can protect itself in the event that it spends sub-
stantial sums before definitive project documents are signed,
and bespoke arrangements are often entered into.

NEWBUILDING/CONVERSION CONTRACT

Regardless of whether a bespoke newbuilding is being
constructed, or an existing trading vessel is being converted,
the parties will need to assess how much oversight and access
the project developer is going to be given in relation to the
construction/conversion contract, how free the owner is to
exercise its rights under that contract, and what step in rights
the project developer is to have in the event of a breach of the
construction/conversion contract or the employment contract
for the unit.

DELIVERY AND ACCEPTANCE

The delivery and acceptance regime is a hugely important piece
of the jigsaw, and appropriate time in the discussions should be
set aside for such discussions. There will usually be deadlines
for (a) arrival of the unit at the project site and (b) the passing
of performance tests. Failure to meet the deadlines will usually
result in a liability of the owner for significant liquidated
damages, unless the owner can point to a failure on the part of
the project developer or a force majeure event. Bearing in mind
the significant sunk costs expended by owners up to the point
of the unit arriving at the project site, it will also be important
for the owners to start to receive an income stream as early
as possible, to cover at least the operating expenses and the
financing costs. This might be challenging for project sponsors
who are yet to earn an income stream themselves from the
project if the project infrastructure is not ready in time, and an
appropriate accommodation will need to be reached. Thought
will also need to be given as to the point at which the project
sponsors can terminate the lease or charter contract for delay
in delivery or acceptance, the damages which might flow from
that, and the ability to accept a deficient unit and on what basis.

PAYMENT AND PERFORMANCE

Once the unit has been accepted and in service, the owners will
normally be entitled to a daily rate to cover both capex and
opex. Detailed consideration will need to be given as to the
basis on which that daily rate may be reduced or not applicable,
depending on the ability of the unit to perform the services
required of it. In regasification projects, the owners will often
be asked to give performance warranties in respect of LNG
loading rates (from a carrier to the unit), regasification flow
rate and modulation, fuel consumption, and the specification of
regasified LNG. In liquefaction projects, relevant performance
warranties will often relate to LNG unloading rates (from the
unit to a carrier), liquefaction rates, LNG retainage and the
specification of LNG sent out. Prudent owners will seek to cap
these liabilities and ensure they are the sole remedies for the
particular shortfall in performance.

COUNTRY ISSUES

It is vitally important for a unit owner to get on top of the local
regulatory issues at an early stage as these can add signifi-
cantly to the complexity and costs of any project, and having
reliable local input throughout the process is key. Depending
on the jurisdiction in question, import and export regimes can
be burdensome, the tax landscape may be challenging and the
regulatory and environmental issues should never be under-
estimated. There may also be political risks which will need to
be factored in to the parties’ thinking, and insurance advice at
an early stage in the process is always helpful.

LIMITATIONS ON LIABILITY

The usual liability framework deployed in floating LNG projects
is a knock-for-knock regime akin to FPSO or drilling contracts
in the oil sector. Simplistically, both parties will take respon-
sibility for their own people and property (including pollution
and contamination), and for liability to third parties arising out
of the indemnifier’s negligence. We would expect to see a well
thought out consequential loss exclusion covering each party’s
group, and an overall cap on the unit owner’s liability. The devil
is often to be found in the detail of these provisions, and war-
rant a careful review during the course of negotiations.

The ability of each party
to finance their project scope
is paramount, and must
always be borne in mind
throughout negotiations.

FINANCING

The ability of each party to finance their project scope is
paramount, and must always be borne in mind throughout
negotiations to ensure that the final commercial deal reached
between the parties is “bankable”. Lenders will generally wish
to have various standstill and step-in rights in the event of a
breach by their borrower, and time should always be allocated
to deal with complex direct agreements between the project
parties and their respective lenders. «

At Wikborg Rein we have many years’ experience of representing
vessel owners in these types of floating projects, and are ideally
placed to assist our clients in achieving their desired outcomes.
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CONTRACTUAL CONSENT

IMPOSING CONDITIONS TO
CONTRACTUAL CONSENT
- IS IT REASONABLEY

In the recent decision in Apache North Sea Ltd v INEOS FPS
Ltd [2020] EWHC 2081 (Comm), the Commercial Court has provided
guidance on the interpretation of consent provisions in a contract
where such consent is not to be “unreasonably withheld”.

he dispute arose between INEOS
I FPS Limited (“INEOS”), owner
and operator of the Forties
Pipeline System (the “FPS”), and Apache
North Sea Limited (“Apache”), who own
interests in the Forties Field in the North
Sea. Apache had entered into a transpor-
tation and processing agreement (the
“TPA”) with the original operator of the
FPS in 2003. The TPA regulated the terms
on which hydrocarbons produced by
Apache from its North Sea fields would
be brought on-shore through the FPS.
INEOS subsequently purchased the FPS
and became a party to the TPA.
Attachment F to the TPA set out
Apache’s estimated production profile
up to the end of 2020. In June 2019,
Apache sought INEOS’s consent to
amend Attachment F to confirm its
capacity requirements from 2021 up to
2040. The TPA entitled Apache to amend
Attachment F and, subject to there being
sufficient uncommitted capacity, and
subject to INEOS’s consent, with such
consent “not to be unreasonably withheld”.
INEOS stated that it was prepared to
provide its consent if Apache agreed to
revise the contractual tariff per barrel
under the TPA for the extended period.

This change would provide INEOS with
a significant additional benefit. Apache
argued that it was unreasonable for
INEOS to place such a condition on its
consent.

THE COMMERCIAL COURT’S
DECISION

The Commercial Court agreed with
Apache that INEOS was not entitled

The judge noted that the mere
fact that the consenting party
could gain an entitlement
by imposing a condition
would not in itself make that
condition unreasonable or
illegitimate, citing Lewison
J in Sargeant v Macepark
(Whittlebury) Limited [2004]
EWHC 1333 (Ch).

to demand an increase in tariff as a
condition to providing its consent. The
presiding judge, Mr Justice Foxton ],
found that under the terms of the TPA,
Apache was entitled and obliged to
transport hydrocarbons through the FPS
at the agreed tariff. Under the TPA this
entitlement and obligation was envis-
aged to last beyond 2020. Accordingly,
in seeking to change the tariff as a
condition for its consent, INEOS was
attempting to impose a “fundamental
revision” to the parties’ bargain which
was inconsistent with the terms of the
contract and thus unreasonable.

In its judgment, the Court relied
primarily on the decision in Sequent
Nominees Ltd v Hautford Ltd [2020]
AC 28 , which had considered consent
provisions in property leases. In relying
on this case, the Court confirmed that
even if a consent provision requires a
standard of “reasonableness”, while con-
struing such provision, the Court should
not do so in isolation, but should have in
mind the overall terms of contract. The
Court did however acknowledge that it
remains important not to ‘trespass on
issues which are properly part of the evalu-
ative exercise” for the consenting party.

11

CAN A PARTY ‘REASONABLY’
IMPOSE A LEGITIMATE CONDITION?
In reaching its decision, the Court
identified situations where setting
conditions to consent could be legiti-
mate. The judge noted that the mere
fact that the consenting party could
gain an entitlement by imposing a
condition would not in itself make that
condition unreasonable or illegitimate,
citing Lewison J in Sargeant v Macepark
(Whittlebury) Limited [2004] EWHC 1333
(Ch). Conditions providing benefits to the
consenting party may be legitimate and
reasonable, to the extent the consenting
party seeks to address a legitimate
concern and provided that the conditions
imposed provide a benefit that compen-
sates or mitigates the consenting party
against the consequences of providing
such consent.

COMMENT
The issue of withholding consent arises
regularly under long and short term
shipping charter parties, long-term
oil and gas contracts, construction
contracts and in the context of corpo-
rate matters, e.g. joint ventures agree-
ments. The judgment in Apache North
Sea Ltd v INEOS FPS Ltd provides much
needed guidance on consent provisions
in the context of general commercial
contracts, as guiding authorities on con-
sent clauses in the past have generally
been in the context of property disputes.
Given the current market condi-
tions arising from the ongoing global
pandemic, many industry players may

The Commercial Court
agreed with Apache that
INEOS was not entitled to
demand an increase in tariff
as a condition to providing
its consent.

likely be reviewing their existing long
term agreements to assess whether con-
sent rights could be a means to trigger
a renegotiation of contractual terms.
A key takeaway form this judgment is
that to establish whether consent may
be withheld, the parties’ bargain as a
whole needs to be considered, and not
the consent provision in isolation.

In providing or seeking consent,
industry players should therefore
closely consider the guidance from the
Commercial Court’s judgment:

Generally, it will not be considered
reasonable for a consenting party to
seek to impose conditions which have
the effect of enhancing or increasing
their rights under the contract.

A party may, however, legitimately
attach conditions to its consent which
have the effect of enhancing their rights,
to the extent these conditions seek to
address a legitimate concern and provide
a benefit that compensates or mitigates

the consenting party against the conse-
quences of providing such consent.

A party which either refuses to
consent, or attaches conditions to its
consent, must have regard to the parties’
bargain as a whole and the reason for
withholding  unconditional consent
cannot be something “wholly extrane-
ous and completely dissociated” from
the contract.

The interpretation of these clauses
depends on the specific facts and circum-
stances of the case. To avoid uncertainty,
parties should therefore be careful when
drafting such clauses, keeping in mind
their contractual relationship. Instead of
a discretionary reasonableness assess-
ment, the parties should, if possible,
consider including clear parameters
or conditions for when consent can be
withheld. -
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ARBITRAL AWARDS

The New York Convention allows for
recognition and enforcement of international
arbitral awards in most states. In this
article, we outline the main steps of the
process of enforcing international arbitral
awards, adding our practical insight on the
peculiarities of specific jurisdictions

round one year ago, on 27 December 2019, Gazprom
A “voluntarily” paid almost USD 3 billion to Naftogaz,

Ukraine’s state-owned gas company, to settle dam-
ages and interest due under an arbitral award rendered in
February 2018. Voluntarily is in quotation marks because the
payment was made only after Wikborg Rein’s Gas Dispute team
(including the authors) had spent roughly one and a half years
of pursuing enforcement action in a number of jurisdictions
and were getting close to securing a victory. This process and
other international enforcement projects have taught us that
even if international law provides that arbitral awards should
be easily recognised and enforceable in most countries, local
procedural and substantive law may significantly affect the
prospects of success. In this article, we outline the main steps
of an enforcement process, with some observations on the
peculiarities of specific jurisdictions.

ASSET IDENTIFICATION
The first step in enforcing an arbitral award is to identify and
locate the assets belonging to the losing party, the award
debtor. Asset identification may be done in public registers or
databases and local counsel may be able to assist with this pro-
cess. It may also be useful to engage a corporate investigator to
search for assets that may not be easily identifiable.

Once assets are identified, it is important to confirm that they
in fact have value. It is also important to confirm that assets are
held directly by the award debtor, and not by one of its subsidi-
aries, since courts in most legal systems rarely allow creditors
to “pierce the corporate veil” to seize the subsidiaries’ assets.

Furthermore, local rules about the jurisdictional limits of
asset attachment or seizure orders should be investigated. For
instance, if a Swiss company has issued physical share certifi-
cates and removed them from the canton in which enforcement
is sought, an attachment order issued by a court of that canton
has no effect.

In some jurisdictions, the award creditor (the winning party
in the arbitration) can request that authorities and courts use
their powers to force the award debtor to disclose the location
of its assets. In England and Wales, the courts regularly exer-
cise their power to compel a debtor to identify all of its assets
in the jurisdiction. In the US, there is a specific federal statute
(28 U.S.C § 1782) which can provide asset discovery in the US
in aid of foreign enforcement proceedings. By contrast, in the
Swiss canton of Zug, it is entirely a matter for the creditor to
prove the existence of assets belonging to the award debtor,
and failure to do so is a ground to refuse enforcement.

PRE-RECOGNITION ATTACHMENT

Once the award creditor has identified the debtor’s assets, it
should consider requesting that a court attach these assets
before the creditor applies for recognition of the award. Pre-
recognition attachments do not transfer any rights over the
assets to the award creditor, but they prevent the award debtor
from dissipating or diminishing those assets.
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ARBITRAL AWARDS

To succeed with an application for pre-recognition attachment,
most courts require the award creditor to prove that there is
a real risk that the award debtor will dissipate assets and to
undertake to begin recognition proceedings within a certain
period after the attachment has been issued.

If assets are located in several jurisdictions, it may be advis-
able to commence enforcement proceedings simultaneously
in many or all of them. The element of surprise may prevent
a recalcitrant debtor from hiding assets in one jurisdiction as
soon as it learns of enforcement proceedings in another.

RECOGNITION PROCEEDINGS

The next step to enforce an award is to get a judgment recog-
nising the award. The award creditor will most likely rely on
the New York Convention for the Recognition and Enforcement
of Foreign Arbitral Awards (the “NY Convention”), to which
more than 160 states are signatories.

The NY Convention requires national courts in signatory
states to give foreign arbitral awards the same treatment as
they would domestic court awards. Therefore, provided that
certain requirements are met, courts in signatory states must
recognise foreign arbitral awards as binding and enforceable in
their jurisdiction.

The NY Convention provides only limited grounds for a local
court to refuse recognition and enforcement:

1. Invalidity of the arbitration agreement.

2. The debtor was not given proper notice of the arbitra-
tion or was otherwise unable to present its case.

3. The tribunal exceeded its mandate or lacked jurisdiction.

4. TIrregularity in the composition of the tribunal or the
procedure.

5.  The award is not binding or has been suspended or set
aside by a competent authority in the jurisdiction in
which the award was made.

6. The dispute was not capable of settlement by arbitra-
tion, or enforcement would violate public policy.

A local court may stay recognition and enforcement pending
challenge or set-aside proceedings. In some jurisdictions, for
example England and Wales, a stay tends to be the default when
challenge proceedings have been initiated, while in others, for
example Germany and the Netherlands, a stay is not so easily
granted. This is largely explained by the fact that the legal test
for whether a stay should be granted differs between jurisdic-
tions. Furthermore, some courts, for example in Switzerland,
will look to the court hearing the challenge for signals as to
whether enforcement abroad should be delayed; others, like the
English courts, will make their own assessment without regard
to the position of the court hearing the challenge.

Another factor which can delay proceedings is that some
jurisdictions take a formalistic approach to service of notice

on the award debtor. The award creditor should therefore check
which rules apply for service and notification, how these rules
are interpreted and practiced, and how potential delays can be
mitigated. Notably, some countries may have bilateral agree-
ments on service with the debtor’s country that may be applied
instead of the Hague Service Convention. Sometimes, the
authorities charged with serving notices in the country of the
debtor may appear to wilfully delay service to protect a politi-
cally well-connected debtor.

SEIZURE OF ASSETS

If a local court has recognised an award, the award creditor can
execute the award by seizing the award debtor’s assets. The
exact process for seizure differs in various jurisdictions, but
certain common features can be identified.

First, the award debtor is given notice before seizure takes
place, which may need to be delivered in accordance with inter-
national treaties or domestic laws. As described above, this can
delay the process and allow the debtor to argue that notice was
improperly served.

Second, the court typically orders an independent bailiff or
a government authority to seize the assets. Again, the award
debtor may have an opportunity to slow or resist the process
by arguing that the bailiff or authority has acted improperly.

Once assets are seized, they are either transferred to the
award creditor or they are sold, with the proceeds then distrib-
uted to the award creditor. If the assets are to be sold by the
award creditor, it may need to organise an auction or identify a
seller, processes that can be time-consuming. -«
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SECTOR NEWS

Particiapants got a
tour of the ship.

Vessel naming ceremony

On 14 October Xiaomin Qu, Therese Trulsen and
Ingeborg Collett from Wikborg Rein’s Shanghai office
attended the vessel naming ceremony for Klaveness’s
new CLEANBU combination carrier MV Bangus at New
Yangzi Shipbuilding in Jinjiang, located about 2.5 hours
outside Shanghai. MV Bangus is the fifth in a series of
eight CLEANBU combination carriers contracted by
Klaveness at New Yangzi Shipbuilding. The CLEANBU
vessels are employed in trades where standard dry bulk
and tanker vessels sail in ballast over long distances. By
combining a tanker cargo in one direction, a dry bulk
cargo on the return voyage and minimum ballast in-
between, the CLEANBUSs reduce the carbon emissions
per transported tonne-mile by 30-40% relative to stand-
ard tanker and dry bulk vessels.

The Norwegian ambassador to China Signe Brudeset
was the god mother of the vessel, and the ceremony
included champagne-throwing, fireworks, traditional
Chinese drums and dragons. The participants also got a
tour of the ship, providing new insights into the modern
technology used to make the ship more environmentally
friendly, efficient and safe.
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SHIPLEASE

BIMCO:

SHIPLEASE

September 2020 has seen the recent publication of the
new “SHIPLEASE” indicative term sheet by the Baltic and
International Maritime Council (BIMCO). SHIPLEASE has been
drafted to provide the first set of standard terms and conditions
for sale and leaseback transactions of second-hand vessels.

s an indicative non-binding

term sheet, the intention is to

set out the terms and condi-
tions involving the proposed vessel sale
and leaseback transaction, which once
agreed, are to be incorporated into a
memorandum of agreement, a bareboat
charter and related security documents
as negotiated by the parties.

As Nick Fell, Executive Vice President,
Corporate Services and General Counsel
of BW Group and chairperson of the term
sheet drafting group recently said “Sale
and leaseback transactions and structures
have been booming in recent years and
are now an essential tool for financing the
shipping industry”. This rise in popularity
of alternative sale and leaseback financ-
ing, rather than traditional bank financing,
has meant that there is an increasing need
for standardisation across the market.
Wilson Liu, Senior Director at Minsheng
Financial Leasing demonstrated this by
recently commenting that “There are
quite a number of newcomers in the
market and having an industry standard is
therefore a useful starting point. The term
sheet will also facilitate the process for
more experienced players”.

SHIPLEASE does just this, providing a useful balanced start-
ing point for both operating and financial leases for single
or multiple vessel transactions. Moreover, although the term
sheet has primarily been developed for sale and leaseback
transactions involving second-hand vessels, it can easily be
adapted to be used for transactions involving newbuilds or
vessels that are undergoing major refit. The term sheet has
been based upon SHIPTERM and SHIPTERM S (BIMCO'’s two
existing term sheets for bilateral and syndicated term loan
facilities) using the same basic structure throughout, although
it is important to note that it does significantly vary from these
forms in certain places as SHIPLEASE is not applicable to term
loan facilities. The term sheet is however flexible in nature and
can be amended and/or adjusted to suit any specific terms or
more complicated arrangements as required on a transaction
by transaction basis.

Part I of SHIPLEASE follows the customary BIMCO box lay-
out style allowing the parties to set out the key details of their
transaction. Part II provides an overview of the transaction
and contains the “standard provisions” that parties are open
to negotiate. The Annexes allow the parties to set out more
detailed provisions on the important topics of vessel specifics,
the hire schedule, amounts to be paid in case of termination
and on change of control, as well as financial covenants. To
provide further assistance, BIMCO have also published useful
explanatory notes to help navigate the individual clauses.

The sale of the vessel is contemplated to be covered by a
memorandum of agreement based on BIMCO Norwegian
Saleform (2012) with the purchase price being the lower of (i)
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the average of two current broker valuations and (ii) an agreed
maximum price in a fixed amount or based on a separate calcu-
lation. This offers some flexibility for the parties, but the pur-
chase price in a second hand sale and leaseback transaction
will, in our experience, typically be a fixed amount.

The bareboat charter of the vessel is contemplated to
be covered by a BIMCO BARECON (2017), which in these
cases typically will be supplemented by additional clauses.
SHIPLEASE includes a useful catalogue of core provisions for
the leaseback arrangement, including hire, charter period, ter-
mination, purchase option / purchase obligation, charterer’s
security, insurances, representations and warranties, covenants
(vessel, general, information and financial) and termination
events. Provisions for facilitation of lessor’s financing (subject
to quiet enjoyment undertaking from the mortgagee) and alter-
natives for lessor’s transfer are also included.

SHIPLEASE, along with SHIPTERM and SHIPTERM S, com-
pletes the BIMCO suite of term sheets available to financiers,
shipowners and their advisors. It is a timely and much needed
effort to standardise sale and leaseback transactions, providing
a solid and well balanced base for negotiation. -

SHIPLEASE

https,/wwwhbimco.org/contracts-and-clauses/bimco-contracts/shiplease#

“Sale and leaseback”
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WRECK REMOVAL ORDER

consideration of
proportionaliy

In a recent administrative appeal decision, the Norwegian Coastal
Administration (the “NCA”) Head Office reversed the wreck removal
order issued by the NCA Emergency Response Centre in respect of the
“Fisktrans” which sank in Northern Norway in 2017. The decision
confirms that the pollution authorities shall consider the proportionality
of the measures ordered when exercising their administrative discretion.
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WRECK REMOVAL ORDER

he cargo ship “Fisktrans” experienced steering prob-

I lems, grounded and later sank near Brennvika in

Steigen municipality in Northern Norway on 25

January 2017 during difficult weather conditions. The vessel

had a length overall of 584 m. While originally built in 1952,

it had been retrofitted several times. The vessel sank to a depth

of 152 m, where it became partially embedded in the soft clay

seabed. At the time of the sinking the vessel was carrying a

cargo of unpacked minced fish and had limited quantities of
fuel onboard.

THE INITIAL WRECK REMOVAL ORDER

Following a notice from the NCA Emergency Response Centre
that it was considering ordering the removal of the wreck, experts
were engaged on behalf of the owners and insurers of the vessel to
provide advice on the technical feasibility of a wreck removal and
an environmental assessment of the net benefits of the removal of
the wreck. The resulting reports concluded that a wreck removal,
although technically possible, would be very costly and involve
significant health, safety and operational risks. The reports also
found that the environmental impact of the wreck was limited
and that, since there would be negative environmental conse-
quences of carrying out a wreck removal operation, there was no
net benefit in removing the wreck.

It was therefore argued that there was no legal basis for
ordering the wreck removal and that, in any event, ordering the
wreck removal would be disproportionate taking into account
the location of the wreck (depth, embeddedness in seabed,
exposure to weather conditions), technical challenges, the risk
to health and safety and very high costs, as well as there being

The assessment was whether the
environmental benefits of removal were
proportional to the costs, the risks concerning
health and safety, as well as environmental
and other negative consequences of removal.

no net environmental benefit in removing the wreck.

The NCA Emergency Response Centre nevertheless ordered the
removal of the wreck in November 2018. In its wreck removal
order, it dismissed the application of a proportionality require-
ment in its exercise of administrative discretion, and noted
that all wrecks should in principle be removed. In their view
allowing a wreck to remain would be contrary to environmen-
tal principles and the general developments in international
environmental law.

PREVIOUS CONSIDERATION OF PROPORTIONALITY
The decision of the NCA Emergency Response Centre was not sur-
prising taking into account previous precedents on the applica-
tion of proportionality to environmental law in Norway, including
on wreck removal in particular. In a judgment from 2011 (Rt-
2011-304 “Freholm”), the Norwegian Supreme Court dismissed
the idea of a general proportionality rule in administrative law,
and in a 2015 judgment (LB-2015-54634 “Server”), Borgarting
Appeal Court held that the provision in the Pollution Act which
sets out the conditions for when there is a duty to remove a wreck
did not contain a proportionality requirement. However, neither
of these judgments had considered whether proportionality was a
required element in the exercise of administrative discretion. The
NCA Emergency Response Centre did not accept that there was
such a requirement.

THE APPEAL

The owners and insurers of the “Fisktrans” remained of the
opinion that there was no basis for the wreck removal order,
and therefore filed an administrative appeal against the order.

THE APPEAL DECISION - WITHDRAWING

THE WRECK REMOVAL ORDER

A year and a half after the complaint had been filed, the NCA
Head Office issued its decision on the complaint in October
2020. In the decision the NCA Head Office upheld the view
that there were as a starting point two alternative legal bases
on which to order a wreck removal, namely (1) that the wreck
was considered a threat to the environment and (2) that it
was aesthetically unsightly (Norw. “skjemmende”). However, it
proceeded to consider whether factors other than the environ-
mental impact of the wreck should be taken into account when
exercising their discretionary authority.
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The NCA Head Office agreed with the views of the owners and
insurers, and first looked at the co-relationship between the
purpose and guidance for application of the Pollution Act, as
set out in sections 1 and 2 of the Act respectively. The NCA
Head Office noted that the purpose of the Act was to ensure
“satisfactory environmental quality” (emphasis added), which
in itself indicated that environmental aspects were not the
only relevant concerns for the interpretation and application
of the Act. The purpose of the Act was immediately followed
by a provision which prescribes a weighing of environmental
aspects against other concerns, including economic factors. On
this basis the NCA Head Office concluded that:

“The provision must be interpreted as obliging the one who
applies the law to also take into consideration a clean environ-
ment, socio-economic efficiency and fairness, as policy consid-
erations underpinning the Act and the rules on cost liability. In
matters on cost liability, there is no consideration of guilt or
what is considered reasonable based on the polluter’s personal
circumstances, economic position or similar. Socio-economic
efficiency is a question of the benefits of the measure and the
overall societal costs of pollution. In practice, much of the
value of the benefits and the costs must be estimated on an
uncertain basis.”

The NCA Head Office then noted that the owners and insur-
ers had documented that a wreck removal operation would
be very demanding and costly, and that it could pose a risk to
both the environment and the personnel involved in the opera-
tion. Furthermore, the NCA Emergency Response Centre had
not presented any evidence to the contrary. While expressing
doubt as to its conclusion, the NCA Head Office accordingly
withdrew the wreck removal order.

WEIGHING OF FACTORS EQUALS

PROPORTIONALITY TEST

The NCA Head Office does not describe its weighing of
environmental considerations against other factors as a propor-
tionality test. However, what the NCA Head Office is effectively
doing in its decision is assessing whether the environmen-
tal benefits of having the wreck removed outweigh the risks
concerning health and safety, as well as the economic, environ-
mental and other negative consequences of the removal. The
decision is particularly interesting because it marks a pause
in a recent development whereby the Norwegian authorities

The purpose of the Act is to ensure
“satisfactory environmental quality”, which
in itself indicates that environmental aspects
are not the only relevant concerns.

have explicitly stated that all wrecks should be removed on
the basis that they constitute threats to the environment. The
confirmation that the authorities must also take into account
other factors when exercising their discretion is therefore
important, and in line with the exercise of similar discretion
by environmental authorities in other countries. Despite this
important confirmation, it must be noted that proportionality
as part of the exercise of administrative discretion is subject to
limited review by the courts, the threshold as a starting point
being that the exercise of administrative discretion is highly
unreasonable. This consideration of proportionality therefore
differs from the proportionality assessment made under the
Nairobi Wreck Removal Convention where the relevant legal
basis for the wreck removal expressly provides for a propor-
tionality test to be fulfilled as a condition for the issuance of an
order to remove a wreck. «

Wikborg Rein assisted the owners and insurers of the vessel.
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OFFSHORE WIND AND FISH FARMS

OFFSHORE FLOATING WIND TURBINES
AND DEEPWATER FISH FARMS
- different frameworks for success

The regulatory framework that exists within the shipping and
offshore industries is long established. Whilst the existing framework
effectively extends to also encompass the offshore floating wind sector

in Norway, the same cannot be said for deepwater fish farms.

he general principle (which will
I no doubt be familiar to all readers
of this publication) is that mari-
time assets above a certain minimum size
are required to be registered in a national
ship registry. By dint of being registered,
the relevant asset will be required to com-
ply with a host of national, regional and
international rules and regulations, whose
ultimate aim is to ensure that certain
minimum standards relating to, inter alia,
design, construction, classification, crew-
ing, safe operation and pollution preven-
tion are maintained and adhered to.
Registration of a vessel or asset in a
recognized and respected flag state may
therefore be regarded as a form of “qual-
ity assurance”.
In Norway, such government regu-
lation is managed by the Norwegian

il

Maritime Authority, which has around
12,000 vessels (both commercial and
non-commercial vessels) on its books,
flagged under both the Norwegian
Ordinary Ship Register (NOR) and
the Norwegian International Ship
Register (NIS). Any vessel operating in
Norwegian waters exceeding 15 meters
in length as well as oil platforms and
other mobile offshore units (such as
drilling rigs) are required to be regis-
tered, unless already registered under a
foreign flag.

Oil platforms and mobile offshore
units engaged in petroleum activity on
the Norwegian continental shelf are also
subject to additional rules and regula-
tions imposed by the Petroleum Safety
Authority Norway (PSA).

In addition to helping to ensure that

shipping and offshore activities are car-
ried out in a safe, secure and regulated
manner, vessel registration in a flag state
plays an important role in the financing
of maritime and offshore assets by ena-
bling lenders to obtain security for loans
into these sectors in the form of a reg-
isterable and enforceable encumbrance
over the relevant asset in the form of a
vessel mortgage, giving the holder of
such mortgage priority over unsecured
creditors.

REGULATORY FRAMEWORK FOR
OFFSHORE FLOATING WIND
TURBINES

Given the depth of the waters around
Norway, fixing offshore turbines to the
sea bed is not as easy as it is in other
more Southerly parts of the North Sea.
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For that reason, in its push to develop
an offshore wind industry, Norway has
focused on utilizing floating turbines
(FTUs) and following years of devel-
opment, the construction of the first
floating offshore wind farm (Hywind
Tampen) was commenced at Kvaerner
Stord earlier this year. Electricity gen-
erated at the Hywind Tampen farm will
provide renewable power for the the
Snorre A and B and Gullfaks A, B and C
platforms.

The regulatory framework currently
being applied to such FTUs is the same
as that applied to other shipping and off-
shore assets, with FTUs being registerable
as “other floating units” in the Norwegian
Ordinary Ship Register in accordance
with the Regulation on Registration of
Other Floating Units published by the
Norwegian Ministry of Industry and
Ministry of Fisheries in 1994.

As a nod to the similarities such FTUs
bear to other mobile offshore units
and installations, overall supervisory
responsibility for the regulation of such
FTUs has been given to the PSA by a
government decision of 17 August 2020
who has confirmed that it will be look-
ing to develop more bespoke regulations
for the offshore floating wind turbine
sector in the coming months. Whilst
the regulations are yet to be developed
and presented, it is to be assumed that
the provisions will broadly follow the
principles which have been adopted and
applied to mobile offshore units.

Such a development is to be wel-
comed, and once enacted, this will mean
that all interested parties, whether they
be owners, operators, lenders or insurers
will have a degree of predictability and
certainty as to the rules and regulations
to be applied. The certainty over title
and the ability to create a registerable
mortgage over such FTUs will also ena-
ble the owners of such FTUs to obtain
project financing more easily.
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REGULATORY FRAMEWORK FOR
DEEPWATER FISH FARMS

In contrast, the regulatory framework
for the construction and operation of
offshore fish farms is not as developed.
Indeed, it is not yet clear which govern-
ment entity in Norway shall be given
overall control over the development
of such regulations and the authority to
police their application.

As of now it is also not possible to
register an offshore fish farm under the
Norwegian flag.

From a financing point of view, this pre-
sents a huge obstacle to owners or poten-
tial owners of such assets with potential
lenders having to rely on pledges over
shares and equipment and assignments
of revenue streams etc. rather than a
registerable “in rem” right over the unit
itself in the form of a mortgage.

We await with interest further clarifi-
cation from the Norwegian government
as to whether offshore fish farms will be
subject to similar regulation as the ship-
ping, offshore oil and gas and offshore
wind sectors or whether a new bespoke
regulatory regime will be applied and
will address any future developments in
subsequent publications. -

CONTACTS /

Morten Valen Eide
mei@wr.no

Lise Voraa
Ivo@wr.no




UPDATE « December 2020 Shipping Offshore

24

ARBITRATOR BIAS

Halliburton Company v Chubb Bermuda Insurance Ltd [2020] UKSC 48

Arbitrator bias ana

the duty of disclosure:

Supreme Court adopts a

oragmatic approach

When parties agree in a contract that any disputes arising from that contract
will be referred to arbitration, they hope that any tribunal that will be
appointed will be free of bias and approach the matter fairly. One of the long
running debates, particularly in specialist fields where there has traditionally
been a limited pool of arbitrators, is to what extent arbitrators need to disclose
previous relationships with the parties to an arbitration or their lawyers.

n this recent Supreme Court judgment, the court exam-
I ined the requirements that an arbitrator has to disclose
related and/or linked appointments.

For those now participating in London-seated arbitrations
(of any format) going forward, the judgment will likely lead to
increased disclosure by arbitrators and greater transparency of
their relationships with the parties and their lawyers. This is a
(largely) welcome development and continues to build on the

existing strength of London-seated arbitration.

BACKGROUND FACTS

The case concerned an arbitration under a Bermuda Form
liability policy which arose out of the damage caused by the
explosion and fire on the Deepwater Horizon drilling rig in the
Gulf of Mexico in 2010.

The appellants (“Halliburton”) entered into a Bermuda Form
liability policy (“Policy”) with ACE Bermuda Insurance Ltd,
which is now called Chubb Bermuda Insurance Ltd (“Chubb”),
in 1992 and the Policy was renewed annually. Following exten-
sive litigation in the United States, Halliburton settled various
claims, paying approximately USD 1.1 billion.

Halliburton claimed against Chubb under the Policy but
Chubb refused to pay Halliburton's claim. Halliburton invoked
the Policy arbitration clause and each party nominated an arbi-

trator. The nominated arbitrators were unable to agree on the
third arbitrator as chairman so in accordance with the arbitra-
tion clause the court appointed Mr Rokison QC (proposed by
Chubb), as third arbitrator (hereinafter the “First Reference”).
Following Mr Rokison’s appointment in the First Reference,
he went on to accept a further two appointments (“Further
References”) closely connected (involving Chubb and on simi-
lar issues) with the First Reference. Halliburton discovered
these appointments in November 2016, and, during the course
of correspondence with Halliburton's lawyers, Mr Rokison
(while reiterating his impartiality) pragmatically offered to
resign if both parties could agree upon a replacement chair-
man, but in the absence of such an agreement he would con-
tinue as appointed so as to avoid breaching his other statutory
duties (as arbitrator) to the parties. The parties could not agree
to a replacement chairman and in December 2016 Halliburton
sought an order from the High Court under the 1996 Arbitration
Act (“1996 Act”) that Mr Rokison be removed as an arbitrator.

THE EARLIER DECISIONS
That application was dismissed and Halliburton appealed to
the Court of Appeal.

The Court of Appeal decided that while the existence of appoint-
ments in such related arbitrations could cause the party which
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was not involved in the related arbitrations to be concerned, the
appointment of a common arbitrator did not on its own justify
the inference of apparent bias; something more of substance was
required.

The second issue which the Court of Appeal addressed was to
identify the circumstances in which an arbitrator should make
disclosure of matters which may give rise to justifiable doubts
as to his or her impartiality.

The Court of Appeal held that Mr Rokison ought (as a matter
of law) to have made a disclosure to Halliburton at the time
of his appointments in the Further References. Nonetheless,
the court agreed that the fair-minded and informed observer,
having considered the facts, would not conclude that there
was a real possibility that Mr Rokison was biased. Halliburton
appealed the decision to the Supreme Court.

THE ISSUES BEFORE THE SUPREME COURT
The principal issues raised in the appeal were:

(i) whether and to what extent an arbitrator may accept
appointments in multiple references concerning the same
or overlapping subject matter with only one common party
without thereby giving rise to an appearance of bias; and

(ii) whether and to what extent the arbitrator may do so with-
out disclosure.

THE SUPREME COURT DECISION
The Supreme Court unanimously dismissed Halliburton’s
appeal and held that:

(i) in relation to the first issue, if an arbitrator accepts appoint-
ments in several references concerning the similar or over-
lapping subject matter with only one common party, this
may give rise to an appearance of bias;

(ii) as to the second issue, unless the parties to the arbitra-
tion otherwise agree, arbitrators do have a legal duty to
make disclosure of facts and circumstances which would,
or might reasonably, give rise to the appearance of bias,
though such a duty of disclosure is dependent upon the
customs and practice in the relevant field;

(iii)as a matter of English law (and recognising the differences
in arbitration formats), and in the absence of an agree-
ment to the contrary between the parties, multiple (related)
appointments should be disclosed; and

(iv) therefore, a fair-minded and informed observer (the rele-
vant objective test) would not have inferred that there was
a real possibility of unconscious bias on Mr Rokison’s fail-
ure to disclose the further appointments as:

(@) the position on arbitrator disclosure under English law
was not clear at the relevant times;

(b) the time sequences of the three references may have
explained why Mr Rokison disclosed the First Reference

in the Further References but not the other way around;
and

(c) that the Further References would have likely been
resolved by a preliminary issue hearing such that there
would not be any overlap in evidence or legal submis-
sions with the First Reference.

COMMENT

The decision of the Supreme Court seeks to balance the need
to set an appropriate threshold of disclosure to protect against
arbitrator bias (or the appearance of bias), without encourag-
ing unnecessary intervention in arbitral processes, and, while
clarifying the legal position, questions remain amount how the
law will be applied in practice going forward.

In particular, it remains to be seen how the clarification of
the law will be addressed in the context of repeat appointment
forums such as the London Maritime Arbitrator’s Association
(for maritime disputes) and The Grain and Feed Trade
Association (for commodity disputes), which often draw upon a
relatively small pool of arbitrators and where it is not uncom-
mon for the same arbitrators to be repeatedly appointed by the
same company or group of companies.

We suggest that all parties to future arbitrations consider
their approaches to requesting arbitrator disclosure prior to
appointment, to avoid issues such as here. We hope, following
this decision, that all arbitration formats and arbitrators will
take active steps to both: (i) record appointments; and (ii) use
that data to make appropriate disclosures.

Ultimately, and despite some continuing concerns about the
manner in which arbitrator disclosure should be sought and
provided, this judgment should further strengthen interna-
tional confidence in London-seated arbitrations by:

(i) restating the core principles of arbitrator impartiality;

(ii) recognising the importance of confidentiality in arbitration
proceedings, but also how this can be balanced with arbitra-
tor disclosure obligations; and

(iii)reiterating that parties should have confidence in the abil-
ity to seek appropriate High Court intervention in appropri-
ate circumstances. e
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OCEAN FERTILIZATION
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The London
Dumping Regime

- taking a lead in developing a legal
framework for ocean fertilization activities

Contracting Parties to the Convention on the Prevention of
Marine Pollution by Dumping of Wastes and Other Matter 1972
(the London Convention) and the 1996 London Protocol' have taken
steps to address potential harm to the marine environment from the
evaluation of new experimental technologies designed to
reduce carbon dioxide in the atmosphere.

" For a longer and more detailed version of this article see: Elise Johansen, ‘Ocean fertilization’ in E. Johansen, S.V. Busch and .U.
Jakobsen The Law of the Sea and Climate Change - Solutions or Constraints (Cambricdge University Press, 2020).
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OCEAN FERTILIZATION

n order to meet the goals of the
I Paris  Agreement, large-scale

extraction of carbon dioxide (CO,)
seems imperative.

MITIGATING CLIMATE CHANGE
WITH OCEAN FERTILIZATION
‘Ocean fertilization’ refers to adding
iron or other nutrients, such as volcanic
ash, phosphate and urea, into the ocean
in areas with low biological productiv-
ity in order to stimulate phytoplankton
growth. In theory, the resulting phyto-
plankton draw down atmospheric CO,
and then die, falling to the ocean bed
and sequestering carbon. Simply put, the
objective of ocean fertilization is to mit-
igate climate change by putting some
of the carbon into a ‘hidden’ reservoir,
where it cannot reach the atmosphere.

LACK OF INTERNATIONAL REGIME
FOR OCEAN FERTILIZATION
ACTIVITIES

From a legal perspective, there are
many uncertainties in relation to ocean
fertilization activities. No international
treaty regime or bodies are devoted to
ocean fertilization or geoengineering
activities in general. That does not mean
that ocean fertilization takes place in a
‘legal black hole’. While the UN Climate
Change Regime views ocean fertilization
as a mitigation measure, the Law of the
Sea Regime (LOSC) categorizes ocean

By adopting a regulatory regime for ocean
fertilization activities, the London Dumping
Regime has addressed a gap in the law of
the sea and created a pre-emptive requlatory
regime that endorses and implements a
highly precautionary approach.

fertilization as pollution. The latter regime is the one setting
the premises for the regulatory approach. As ocean fertilization
is an activity carried out in the ocean space and affecting the
marine environment, it must adhere to the assigned limits of
the LOSC Part XII obligations.

REGULATING OCEAN FERTILIZATION UNDER THE
LONDON DUMPING REGIME
The London Dumping Regime has taken a leading role in
developing a legal framework for ocean fertilization. Sparked
by the increasing interest in this activity by both scientists and
private operators, the contracting parties set about construct-
ing a regulation on ocean fertilization. Having confirmed their
belief ‘that the scope of work of the London Convention and
Protocol included ocean fertilization’, in 2008 the contracting
parties adopted ‘Resolution LC-LP. 1 (2008) On the Regulation
of Ocean Fertilization’. This resolution defined ocean fertiliza-
tion as ‘any activity undertaken by humans with the principle
intention of stimulating primary productivity in the oceans’,
and reaffirmed the belief that ocean fertilization fell within the
scope of the London Convention and Protocol. The 2008 resolu-
tion stated that ocean fertilization for non-scientific purposes is
subject to and contrary to the London Convention and Protocol.
Legitimate scientific research, by contrast, involves ‘place-
ment of matter for a purpose other than mere disposal’ and may
be permitted on a case-by-case basis if conducted in accord-
ance with the Assessment Framework adopted by the contract-
ing parties in 2010. Pursuant to this Framework, parties must
undertake environmental assessments, emplace monitoring pro-
cedures and facilitate adaptive management. The Assessment
Framework has been criticized for its scope and its content, inter
alia for failing to provide incentives for the necessary scientific
research on risk analysis by raising bureaucratic barriers to
research experiments. Nevertheless, the Framework is described
as a model of precautionary and adaptive management, offering
both procedural and substantive environmental requirements.
Neither the 2008 nor the 2010 resolution is legally binding,
but a legally binding resolution to regulate ocean fertilization
was adopted in 2013. This resolution amends only the London
Protocol, and adds a new Article 6bis:

Contracting Parties shall not allow the placement of matter into the
sea from vessels, aircraft, platforms or other man-made structures
at sea for marine geoengineering activities listed in Annex 4, unless
the listing provides that the activity or the sub-category of an activ-
ity may be authorized under a permit.

A new Annex V adds the Assessment Framework for matter
that may be considered for placement under Annex 4. The reso-
lution stipulates that only ocean fertilization activities ‘consti-
tuting legitimate scientific research taking into account [the]
specific [2010] assessment framework’ can be considered for a
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permit. The amendments will enter into force sixty days after
two thirds of forty-eight contracting parties have deposited
instruments of acceptance of the amendment with IMO. That
has not yet happened, as of the date of this SO Update.

TAKING ON A NEW ROLE

By adopting a regulatory regime for ocean fertilization activi-
ties, the London Dumping Regime has addressed a gap in the
law of the sea and created a pre-emptive regulatory regime that
endorses and implements a highly precautionary approach.
This initiative under the London Dumping Regime is interest-
ing because it demonstrates a wide interpretation of its man-
date. From being a regime focusing primarily on protecting the
marine environment from dumping (mainly from ships), the
regime takes on a more active protective role and mandates
itself as the appropriate forum for providing a global regula-
tory framework for geoengineering activities. However, there
are practical problems with the London Dumping Regime tak-
ing on this regulatory role. The low endorsement of the London
Protocol, and even lower endorsement of the amendment, make
it difficult to argue that these regulations have become binding
on all LOSC parties through the rule of reference included in
LOSC Article 210. Another problem with the London Dumping
Regime is the reliance on flag state jurisdiction. States have
jurisdiction over ocean fertilization activities in their maritime
zones and over vessels and aircrafts flying their flag, which
leaves ocean fertilization activities on the high seas subject
solely to flag-state jurisdiction.

CONTRIBUTING TO THE SUSTAINABLE

DEVELOPMENT GOALS

Ocean fertilization has the potential to become a vital technology
for achieving the emissions target in the Paris Agreement. This
makes developing and applying ocean fertilization techniques
important in the c ontext of the UN Agenda for Sustainable
Development, especially in relation to Sustainable Development
Goal (SDG) 13, which urges action to combat climate change,
and SDG 14, on ensuring sustainable use of the oceans. If over-
coming the practical issues, the London Dumping Regime has
the potential to offer a much-needed regulatory framework for
ocean fertilization activities. «

Elise Johansen
elj@wr.no

' | cathrine Hetland
cbh@wr.no
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LIMITATION FUND PROCEEDINGS

“Full City”

key takeaways
rom the limitation
und proceedings

In November 2020, the limitation fund established
following the grounding of the “Full City” near
Langesund, Norway, in 2009 was finally distributed. The
limitation fund proceedings, which ran in parallel with
the proceedings concerning the limitation fund established
following the “Server” casualty in 2007, have helped
clarify several procedural aspects of limitation funds.
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T he “Full City” grounding caused

a major oil spill and, as a result,
a state led clean-up operation,
criminal proceedings against the master
and third officer (the latter was even-
tually acquitted), and civil claims for
damages against the owners. We have
written about these aspects of the inci-
dent in previous articles.

Now that the limitation fund proceed-
ings have come to an end, we set out
below five key takeaways from those
proceedings.

CLUB LETTERS
FROM IG CLUBS
1 ARE ACCEPTED AS
SECURITY

When the limitation
fund was established in 2012, the limi-
tation amount was deposited in cash
with the district court/fund administra-
tor, while a club letter was issued by the
vessel’s English P&I club as security for
interest calculated from the time of the
incident until the establishment of the
fund. The court’s acceptance of the club
letter as security confirmed that such let-
ters are considered adequate security not
only when issued by Norwegian insurers
(as referred to in the preparatory works to
the Norwegian Maritime Code), but also
by other reputable insurers, such as non-
Norwegian members of the International
Group of P&I Clubs. This precedent was
followed in another subsequent limita-
tion fund, where both the parties and the
court permitted a club letter issued by
another English P&I club to constitute
the limitation fund (both the limitation
amount and interest).

A GOOD FUND ADMINISTRATOR WILL
FACILITATE A SMOOTH PROCESS
2 An experienced maritime lawyer was appointed
as fund administrator for the limitation fund,
and his involvement was helpful in ensuring
progress in the proceedings, while also giving adequate oppor-
tunities for the parties to reach agreement on issues, where this
was possible. In accordance with the procedural rules set out in
the Maritime Code, the parties can choose to accept the admin-
istrator’s non-binding preliminary opinion on disputed issues or
initiate limitation proceedings. In this case, several procedural
issues were solved based on the fund administrator’s preliminary
opinions. As the fund administrator’s final adjustment is used as
the basis for the distribution of the fund (unless disputed by the
parties), it is important to seek the appointment of a fund adminis-
trator who is knowledgeable, neutral and can gain the trust of the
parties involved in the limitation proceedings.

ON ACCOUNT PAYMENTS REDUCE
INTEREST EXPOSURE
3 Following the “Full City” and “Server” limita-
tion fund proceedings, it is now clear that inter-
est will be calculated on the claimants’ portion
of the limitation amount (i.e. the dividend) in accordance with the
underlying rules on interest, such as interest on overdue payment,
deprivation interest (Norw. “avsavnsrente”) or agreed interest.
Interest will continue to accrue until payment is made, regardless
of whether the limitation amount has been deposited in cash or
not. Since it may take a number of years before a limitation fund is
distributed, on account payments of undisputed claims will there-
fore limit the owners’ exposure to interest. Such payments will
however require agreement between the parties interested in the
fund or a decision by the court.

It is important to seek the appointment
of a fund administrator who is
knowledgeable, neutral and can gain the
trust of the parties in the limitation fund.
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LIMITATION FUND PROCEEDINGS

i FULL ciTY

PANARR

COORDINATION
BETWEEN

4 PARALLEL FUNDS
MAY BE COST-

SAVING

The only claimants in the “Full City” limi-

tation fund were the Norwegian state,

who filed their claim for clean-up costs,

and the owners/insurers, who filed their

claim for reimbursement of expenses and

costs relating to SCOPIC, clean-up and cer-
tain subrogated claims. Norway has made

a reservation under the Limitation of
Liability for Maritime Claims Convention
and has established separate, higher
national limitation amounts for clean-up
costs. The owners’ own costs are also sub-
ject to this higher limitation amount, and
the owners are accordingly entitled to file
a claim for their own costs in a limitation
fund. This was similar to the set-up in the
“Server” limitation fund, which was estab-
lished half a year earlier, although with
different owners and insurers.

Due to a number of similarities between the disputed issues
in the two limitation proceedings, it was decided to stay the
corresponding aspects of the “Full City” proceedings pending
final and enforceable judgment in the “Server” proceedings,
with the principles set out in that judgment then being applied
to the “Full City” claims. Meanwhile, issues that were particu-
lar to the “Full City” fund were considered by the fund admin-
istrator and proceeded in parallel. Overall, cooperation between
the two funds led to a reduction in the state’s claim in both
funds, and significant cost-saving. In dealing with late submis-
sions of new legal arguments by the state in the “Server” fund,

the owners and insurers were in turn able to rely on the prin-
ciples established in the “Full City” judgment to support their
position.

BE AWARE OF THE PARTICULAR RULES
ON PRECLUSION
5 The “Full City” and “Server” limitation pro-
ceedings have shown that those involved in
a limitation fund must be prepared for new
legal arguments being presented by the claimants up until the
final distribution of the fund. This may prolong the proceed-
ings. Unfortunately, there is little that the owners and insurers
can do to speed up the process towards the final distribution of
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the fund if there is a dispute with the claimants. Fortunately,
there are three particular rules on preclusion that apply to
reduce delay and abuse of process in limitation proceedings.
First, a party will be precluded from objecting to the fund
administrator’s adjustment if this is not raised during a fund
meeting. Second, a party will be precluded from objecting to
the fund administrator’s adjustment before the courts if a dead-
line to file a writ of summons to object is missed. Third a party
will be precluded from bringing a claim against the fund after
distribution of the fund has been considered by the court of
first instance (district court).

In the “Full City” fund, the state sought to bring new and
increased interest claims after they had confirmed their agree-
ment to the fund administrator’s adjustment. The court of
appeal therefore held that the claim was precluded. While the
case was settled, it clearly shows that the courts are willing to
apply the preclusion rules in order to ensure progress in the
fund proceedings.

THE LONG TAIL OF A MAJOR CASUALTY

The “Full City” limitation fund was finally distributed 11 2
years after the incident. It is therefore a reminder that the reso-
lution of legal issues following major casualties can be a drawn
out process with several twists and turns, all of which requires

patience from the owners, insurers and
legal advisors. We would like to express
our gratitude to the owners and man-
ager of the vessel and the London P&I
Club for their trust and excellent coop-
eration in this matter. «
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- - Nina M. Hanevold-Sandvik
o nmh@wr.no

Gaute Gjelsten
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MARINE LIQUID HYDROGEN

n order to achieve the interna-

tional and national goals and

commitments to reduce CO2-
emissions, several companies within the
maritime sector are now looking into
alternatives to conventional fuel.

The most common alternative is elec-
tric power and use of batteries, but such
technology currently has its limits due
to weight, capacity and consumption,
and might not be a viable alternative
for all types of vessels. The maritime
industry is therefore also looking into
other types of low and zero-emission
fuels, such as liquid hydrogen. This may
in particular be necessary for large and
high speed vessels, such as cruise ships
and high speed ferries.

A key barrier to the potential use of
liquid hydrogen as an alternative source
of fuel for the maritime industry in
Norway has been the lack of a sufficient
number of end-users. The result has
been an inefficient value chain and a cor-
responding high cost. End-users have
therefore not had any real incentive to
change from conventional fuel to liquid
hydrogen. In order to seek to change
this, a consortium comprising nine com-
panies active on all levels of a potential

. ———
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value chain for liquid hydrogen was
established late 2019 in Norway.
Establishing such a new value chain
raises several legal, economic and tech-
nical questions. It involves several areas
of law, and not only the participants in
the consortium, but also third parties
and public authorities. In this short arti-
cle we will describe some of the consid-
erations in these types of projects.

LEGAL FRAMEWORK - FROM
LETTER OF INTENT TO EXECUTION
In projects where several companies
cooperate, it is necessary to have a solid
legal framework which clearly sets out
each participant’s rights and obligations,
as well as certain governance principles
for the cooperation. In the early phases
of a project, this may be done on a high
level basis in the form of a letter of
intent or similar “soft”-binding docu-
ments. However, once the project starts,
it is necessary to set out these principles
in more detail. This is normally done in
the form of a consortium agreement.

/‘,i'—"-

A consortium agreement includes rules
on each of the participants financial
contributions, a budget, a description of
what the participants shall deliver and
develop, and a project schedule. Further,
it will typically contain rules on gov-
ernance and organisation, intellectual
property rights, as well as provisions
on default, liability, termination and
confidentiality. Depending on the par-
ticipants and the type of project, other
matters such as competition law, pre-
agreement on transfer or right to use
intellectual property rights, exclusivity
and warranties could also be relevant.
If the project receives public funding,
the public funding authorities may also
have specific requirements that they
will want built into the agreement.

It is important that the consortium
agreement takes into a‘t;:‘unt the particu
lars of the project, how it is intended to

progress, and what its results are intended
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to be. In the event of establishment of a
new value chain, the participants may for
example envision that there may be sub-
projects, or that it is necessary to estab-
lish new companies for the purposes of
execution and commercialisation. Such
matters should, to the extent possible, be
addressed early and regulated in the con-
sortium agreement. If not, there may be
difficult discussions between the partici-
pants at a later stage in the project.

Execution of a project may be done
by all of the participants individually, or
through collaboration between all or some
of the participants. It may also be divided
between the participants depending on
which markets they are currently active in.
For example, while it may be necessary for
ship owners to be part of a project, it may
not make sense that they also participate
in commercialisation and execution of the
production and supply of fuel.

Certain parts of the project may also
require substantial investment, with the
consequence that two or more partici-
pants decide to establish a jointly owned
company - a joint venture. The specifics
for such joint ventures are normally sep-
arately agreed in partnership or share-
holders’ agreements.

RECEIVING STATE AID

In order to establish and carry out a
project, funding from public authorities
may be necessary. This is particularly
the case for new technology or develop-
ment of new value chains, which may
not in itself be commercially viable
without public funding.

An important aspect of such funding is
that it is governed by state aid rules. The
main principle in this respect, is that
all state aid is forbidden, except for pre-
cleared schemes or aid for pre-defined
purposes. Although most of the available
funding schemes have been pre-cleared, it
might be worth exploring other options -
still within the state aid rules - if none of
the available schemes cover the project.
In Norway, it has for example not
been clear whether it would be pos-
sible to receive public funding for the
production of liquid hydrogen as part of
the establishment of a new value chain.
The reason for this is that even though
the establishment of such a value chain
would be innovative, the production of
liquid hydrogen is in itself not inno-
vative. However, a recently approved
scheme in Germany indicates that this
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may also be possible to achieve within
the state aid rules, at least for several
parts of the project.

COMPETITION LAW CHALLANGES
The participants in a research and devel-
opment project may be deemed actual or
potential competitors, or risk becoming
so in the future. It may therefore also be
important to take into account applica-
ble competition law rules, and include
provisions or which
ensures compliance.

In general, the risk of acting in breach
of applicable competition law is low in
the early phases of a research and devel-
opment project as at this stage, coopera-
tion may be necessary and well founded.

mechanisms
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MARINE LIQUID HYDROGEN

Normally therefore, the risk increases
as the project develops. Whilst due care
is necessary at all stages, taking into
account competition law is particularly
important if two or more of the partici-
pants in the project decide to establish a
joint venture for project execution and
commercialisation. In the event that this
is decided, a key strategic decision to
make is whether the joint venture shall
be “full-function” or not.

In order for the joint venture to be a full
function company, it must be an autono-
mous economic entity which operates on
a lasting basis. In addition, the company
must be under the joint control of the par-
ticipants. The requirement of joint control
must be considered in connection with
the establishment of the joint venture. In
this respect, the participants should take
into consideration that this requirement
in principle may be met even if one of
the participants are envisioned to have a
majority shareholding. However, in such
a case specific mechanisms in the partner-
ship or shareholders’ agreement, such as
granting the minority shareholders suffi-
cient veto rights, are necessary in order to
ensure that the requirement of joint con-
trol is met.

A full-function joint venture will need
to be notified to and cleared by the rele-
vant competition law authorities. Which

competition law authority is relevant in
the circumstances will depend on the
relevant market and the turnover of the
participants involved. It may be national
competition law authorities or the EU
Commission. Once cleared, there will be
less need for continuous monitoring of
competition law compliance for the joint
venture as such. Alternative forms of co-
operation may be easier to set up, but all
require continuous self-assessment to
ensure compliance. The costs of setting
up a full-function joint venture might be
small compared to the costs of continu-
ous monitoring and potential sanctions
in the event of a breach.

USE AND PROTECTION OF
INTELLECTUAL PROPERTY RIGHTS
Intellectual property is key in innova-
tive projects. Achieving success and
cooperation in projects where multiple
participants take part require highly tai-
lored and clear-cut regulations on intel-
lectual property.

In these types of projects, participants
normally require protection of the intel-
lectual property they bring into the
project, commonly referred to as the
“background intellectual property rights”
or “project background”. In addition, the
participants need to agree on ownership
of any intellectual property which may

be developed in the project, normally
referred to as the “foreground intellectual
property rights” or “project results”. There
may also be other rules related to intel-
lectual property rights, for example that a
single participant is to keep certain rights
which are developed.

How this is regulated will depend on
the individual project. Whilst the spe-
cific regulations may vary, it is generally
important to take into account the project
execution and commercialisation early
in order to ensure that the relevant par-
ticipants are granted ownership and suf-
ficient rights to be able to carry this out
efficiently. If this is not done, there may
be difficult discussions between the par-
ticipants at a later stage in the project. -
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WIKBORG REIN’S

MARITIME AND OFFSHORE EMERGENCY RESPONSE TEAM
AVAILABLE WORLDWIDE 24/7

Members of our Maritime and Offshore Emergency
Response Team have extensive experience in handling
the practical and legal issues associated with casualties
and maritime emergencies. Our team, led by Morten
Lund Mathisen, assists insurers and owners in
connection with a wide range of incidents.

Bukhta Naezdnik Fire, sinking, wreck
removal

Viking Sky Blackout, heavy weather, claims,
Norway

KNM Helge Ingstad c/w Sola TS; refloating of
navy frigate, claims, Norway

Shinyo Ocean c/w Aseem; claims, off Fujairah
Northguider Grounding, removal, Spitzbergen
Antea c/w Star Centurion, total loss, claims,
Indonesia

Geos Explosion on offshore exploration drill
ship, fatality, wreck removal, Malaysia
Cheshire Decomposition of fertilizer, total
loss, off Gran Canaria

Stolt Gulf Mishref Loss of propulsion of parcel
tanker, GA, cargo issues, Red Sea

TS Taipei Grounding and wreck removal

of bulk carrier, pollution, cargo, Taiwan

Stolt Commitment c/w Thorco Cloud which
sank, wreck removal, cargo claims, multi-juris-
diction litigation, Singapore Strait, Indonesia
Fair Afroditi Explosion, sale of oil tanker,
Lomé, Togo

Troll Solution Punch through of jack-up rig;
fatalities, wreck removal, Gulf of Mexico
Sorrento Fire on ro-ro passenger vessel,
CTL, cargo damage, off Mallorca

Goodfaith Grounding of bulk carrier; wreck
removal, Andros, Greece

FPSO Cidade de Sao Mateus Explosion,
fatalities, salvage, Espirito Santo Basin, Brazil
USNS Sgt Matej Kocak Grounding and
salvage off Okinawa, Japan

Asian Empire Fire and salvage of car carrier,
cargo damage, Pacific Ocean

Britannia Seaways Fire on cargo vessel car-
rying military equipment, including ammuni-
tion, off Norway

Luno Wreck removal of grounded bulk
carrier, Bayonne, France

Wan Hai 602 Exploded container under
deck at Suez Canal

B-Elephant Alleged submarine cable
damage by VLCC, Alexandria, Egypt

Chamarel Wreck removal of grounded cable
laying vessel, Namibia

Gelso M Wreck removal of grounded chemi-
cal tanker, Italy

Bareli Grounding of container ship; oil pollu-
tion, cargo damage, wreck removal, China
KS Endeavour Explosion and fire on jack-up
rig, Nigeria

Rena Wreck removal of grounded container
ship, New Zealand

Nordlys Fire on passenger ferry; c/w berth,
salvage, Norway

B Oceania Wreck removal of bulk carrier;
c/w MV Xin Tai Hai, Malacca Strait

Double Prosperity Salvage of grounded bulk
carrier, Bakud Reef, Philippines

Godafoss Grounding; oil pollution, GA, sal-
vage of multipurpose container ship, Norway
Jupiter 1 Wreck removal of capsized semisub
accommodation rig, Gulf of Mexico

Hub Kuching Salvage after fire and CTL of
container ship, South China Sea

West Atlas Wreck removal of drilling rig;
blowout and fire, Timor Sea, Australia

Full City Grounding; oil pollution, refloating
of bulk carrier, Norway

Bourbon Dolphin Capsizing and total loss of
anchor handler; casualties, Shetland
Repubblica di Genova Refloating and sale of
capsized roro ship; cargo damage, Belgium
Cembay Grounding on coral reef; salvage of ce-
ment carrier, oil pollution, cargo damage, Mexico
Big Orange XVII Well stimulation vessel ¢/w
platform, Ekofisk field, North Sea

Server Grounding; oil pollution, wreck
removal of bulk carrier, Norway

Alaska Rainbow Cargo ship ¢/w passenger
ferry, River Mersey, England

Hyundai No. 105 Car carrier c/w VLCC
Kaminesan; cargo damage, wreck removal,
Singapore Strait

Rocknes Refloating of grounded and cap-
sized bulk carrier; oil pollution, casualties,
Norway

Panam Serena Explosion and fire; salvage
and sale of chemical tanker, terminal claims,
casualties, Sardinia, Italy

Vans Princess Grounding of roro vessel; oil
pollution, cargo damage, Tartous, Syria
Tricolor Car carrier ¢/w container ship
Kariba; sinking, wreck removal, cargo
damage, multi-jurisdiction litigation,

English Channel

Hual Europe Grounding of car carrier; fire,
oil pollution, cargo damage, wreck removal,
Tokyo Bay, Japan

Amorgos Grounding of bulk carrier; sinking,
oil pollution, Taiwan

Norwegian Dream Cruise ship ¢/w container
ship Ever Decent; fire, personal injury, cargo
damage, salvage, English channel

Sun Vista Fire and total loss of cruise vessel,
Malacca Strait
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