Update
December 2018

Shipping Offshore

Legal digital
innovation: The
future is here page 8
 requently
F
asked questions
on ship and rig
recycling page 20
 ew version of Nordic Marine Insurance Plan braces
N
for Brexit – bolstering Nordic arbitration page 4

2

UPDATE • December 2018 Shipping Offshore

3

CONTENT

EDITORIAL

Nordic arbitration may attract a wider audience • PAGE 4

Dear friends and readers,
SHIPPING OFFSHORE UPDATE
4	New version of Nordic Marine Insurance Plan braces for Brexit
– bolstering Nordic arbitration

…A LIMITATION
FUND SHALL
CONSIST OF TWO
COMPONENTS;
(1) THE LIMITATION AMOUNT
AND (2) INTEREST
PAGE 16

6

Nordic Offshore and Maritime Arbitration
– just a new kid on the block?

8

Legal digital innovation: The future is here

10	Guidance on drafting and interpreting contractual
sanctions clauses

14

When are the owners obliged to commence the approach
voyage to the loading port?

16

Norwegian Supreme Court clarifies distribution of interest
component in global limitation fund

18

Unit limitation for bulk and liquid cargoes

20 	Frequently asked questions on ship and rig recycling
25

Wikborg Rein's Maritime and Offshore Emergency Response Team

26

Wikborg Rein’s Shipping Offshore group

I

t is with great pleasure that we introduce the latest edition of Wikborg
Rein’s Shipping Offshore Update, where we consider recent legal
developments in the shipping and offshore markets.
In this edition we have prepared articles covering a wide range of topics. A
new version of the widely used Nordic Marine Insurance Plan has been released.
We look at the most important amendments, including the introduction of a
new arbitration clause, which is now the default solution for insurances with
non-Nordic claims leaders, and which provides for arbitration pursuant to the
NOMA – Nordic Offshore and Maritime Arbitration Association – rules. In a
separate article we consider the main features and advantages of NOMA, which
was launched earlier this year and which we believe will be a great success.
We also look at the legal framework for recycling and a recent Norwegian
Supreme Court judgment concerning distribution of a global limitation of
liability fund. We also consider a recent English case on voyage chartering and
several other topics.
We hope that you will find our articles interesting and informative. We
welcome any feedback and would particularly like to receive requests for topics
that you would like us to address in future Updates.
If you require any legal advice or further information, please contact your
usual contact person at Wikborg Rein or any of the contact persons in the
relevant article.
Enjoyable reading!
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THE NORDIC PLAN

New version of Nordic Marine
Insurance Plan braces for Brexit
– bolstering Nordic arbitration
The 2019 version of the Nordic Marine Insurance Plan of 2013
(the ‘’Plan’’) has been approved by the Plan’s Standing Revision
Committee and will formally enter into force on 1 January 2019. The
revisions include a clearer borderline between war and marine risks,
an automatic reinstatement clause for loss of hire and several other
amendments. It also introduces an arbitration clause.

W

here insurance has been effected with a Nordic
claims leader, the new version of the Plan still
provides, in Clause 1-4A, that the courts at the place
of the claims leader’s head office shall have exclusive jurisdiction over disputes in connection with the insurance and that the
law of the place where the claims leader has its head office shall
be applied. The new arbitration clause – which we will explain
below – has however been introduced in the new version of the
Plan as an option for insurances with Nordic claims leaders.
Previous versions of the Plan have stated that disputes arising from insurance contracts effected with a non-Nordic claims
leader shall be governed by Norwegian law. However, the
Plan made no mention of jurisdiction in these cases. In many
instances this has come as a surprise to litigants, who often
assumed that the Plan provided for exclusive Norwegian jurisdiction in these cases, but who have subsequently found themselves involved in proceedings in unexpected jurisdictions
pursuant to the Brussels I Regulation and Lugano Convention.
The new arbitration clause, Clause 1-4B, in the 2019 version
of the Plan now makes arbitration the default dispute resolution mechanism where there is a non-Nordic claims leader. The
arbitration clause provides:
• The arbitration shall be administered by the Nordic Offshore
and Maritime Arbitration Association (NOMA) pursuant to
its Rules and Best Practice Guidelines

• The place of arbitration shall be Oslo unless otherwise
agreed, with Norwegian law to apply
• If the parties have agreed another Nordic Country as the
place of arbitration, the law of that country shall apply
• If the parties have agreed to arbitration in a non-Nordic
country, Norwegian law shall apply
• Any changes to the above must be made in writing
BREXIT
Whilst making arbitration the default position is aimed at
aligning the Plan with market practice, the change has also
been brought about by the looming consequences of Brexit.
Today, the Brussels I Regulation and Lugano Convention
allows for free movement of judgments across Europe.
However, from the time of the UK’s departure from EU on 29
March 2019 the issue of European recognition and enforcement
of judgments handed down by English courts will be fraught
with uncertainty. It is far from clear whether the Brussels I
Regulation will continue to apply in the EU in respect of UK
judgments and as of today the UK is not a signatory to the
Lugano Convention. Players attempting to secure enforcement
of English judgments abroad will therefore have to rely on the
national laws of each European jurisdiction which may present
onerous procedural hurdles or deny enforcement altogether.
This clearly poses a problem to non-Nordic claims leaders
with a preference for UK jurisdiction. Better then, the Plan’s

After Brexit the issue of European
recognition and enforcement of judgments
handed down by English courts will be
fraught with uncertainty

draftsmen have thought, to refer these matters to arbitration.
Regardless of Brexit, arbitral awards are ensured cross-border
effect pursuant to the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards.
EFFECT ON NORDIC ARBITRATION
As noted, the Plan determines that NOMA by default shall
assume the functions of administering the arbitral process
pursuant to the Association’s Rules and Guidelines.
NOMA was established in 2017 and its rules and guidelines
have been developed to promote high quality, transparent and
cost-efficient arbitrations. Building on both the UNCITRAL
Model Law on Arbitration as well as the IBA Rules on the
Taking of Evidence, the goal is to offer a pragmatic approach

to dispute resolution, in keeping with the Nordic tradition.
However, whilst Nordic in origin, there is nothing in the
NOMA rules preventing issues under English law governed
contracts to be arbitrated under NOMA. The Plan’s inclusion of
NOMA may therefore well lead to “Nordic Arbitration” attracting a wider audience. •
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NOMA

Nordic Offshore and Maritime Arbitration

JUST A NEW KID
ON THE BLOCK?
NOMA – the Nordic Offshore and Maritime
Arbitration Association – was launched earlier
this year with the aim at providing high-quality,
cost-effective and quick dispute resolution as
an alternative to the ordinary courts, ad hoc
arbitrations as well as London arbitration.

A

seed was planted at the Nordic
maritime law seminar in
Sweden in August 2014: Why
cannot the Nordic countries, with their
common legal tradition, similarity in
contract law and procedural tradition as

The aim of NOMA is to get
the best of both worlds

well as joint maritime acts, cooperate even further and establish a Nordic maritime law arbitration institute as a specialized
forum for settling maritime disputes? And the question was
asked further; Why should London and English law be used in
disputes with no connection to England or London?
Following the planting of this seed, discussion and interest
spread in the legal and maritime industry. In 2016 an informal joint committee was formed with participation from both
the industry as well as the Maritime Law Associations and
major law firms in Norway, Sweden and Denmark. The work
started and proceeded on a completely voluntary basis, and in
April 2018 the NOMA was formally launched with an agreed
set of Rules, Best Practice Guidelines and a Case Management
Conference Matrix. NOMA is not an arbitration institute as
such, but is in effect a set of Rules and Best Practice Guidelines
under which ad hoc arbitration can be performed. NOMA as an
association consists of a board of high ranking legal practitioners and scholars, including Supreme Court Justices as well as
professors and private practice lawyers, whose role is to advise
and assist as may be required by the parties in any arbitration
conducted according to the NOMA Rules.
The aim of NOMA is to get the best of both worlds – maintaining the flexibility that follows from ad hoc arbitration,

whilst at the same time giving the users more predictability
by using a set of rules without being bound by the strictness
often experienced when using institutionalized arbitration. The
purpose is to provide rules and guidelines to a sufficient level
of detail to enhance flexible, efficient, reliable and enforceable
awards within a specialized field of business: offshore and maritime matters.
Some key features in the NOMA Rules are the requirement
for a statement of both independence and impartiality from the
arbitrators prior to their appointment, in addition to transparency on the level of fees. Arbitrators’ fees shall be based on time
spent on the matter and may be subject to review by the NOMA
board. The Case Management Conference Matrix is intended to
assist the arbitrators and the parties in enhancing the planning
and execution of the process. A general request for “discovery”
is normally not allowed. The relevant evidence should be presented by each party and the arbitrators may decide – as may
be requested by any of the parties – that further evidence shall
be produced. Thus it may be said to be in line with IBA Rules
on Taking Evidence, but with a Nordic approach.
Even though the NOMA rules have been developed out of
the offshore and maritime legal community, the rules and
guidelines on NOMA may however be used within any field of
law, and there is no requirement for parties choosing NOMA
to have any establishment or business in any of the Nordic
countries. The place of arbitration can be in any of the Nordic
countries, and the language can be in any of the Nordic languages or English.
NOMA may already be called a success just months after
launching. The maritime industries have strongly supported
NOMA and the 2019 version of the Nordic Marine Insurance

NOMA may already be called a
success just months after launching

Plan has introduced NOMA as the
default solution where the claims leader
is non-Nordic and as an option where
the claims leader is Nordic. Industry
players have also already started using
the NOMA standard arbitration clause
in their standard contracts.
Time will show whether NOMA is
more than a new kid on the block, but so
far the future looks bright. •
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LEGAL DIGITAL INNOVATION

Legal digital innovation:

THE FUTURE
IS HERE

our use and understanding of it so far has been very promising and we see great potential in these types of solutions, Ena
states. In many cases the new analytics tools can be a very
good supplement to more basic search and review systems, as
the various systems provide different overviews, search options
and possibility to categorize the documents and results.
For an international law firm such as Wikborg Rein the
ability for teams to work simultaneously on the same documents regardless of location is also a huge benefit.
– You have got access regardless of where you are. To be
able to work on the same case with your colleagues from for
example London or Shanghai is a huge advantage, particularly within shipping and offshore, where cases
often involve cross-border disputes.

With the aim of enabling our lawyers
to work more efficiently on projects and
disputes for our clients, Wikborg Rein
is increasingly implementing a range
of digital tools with multiple functions. These include, amongst others,
automatic proof reading of documents,
document automation and workflow
management, as well as the eDiscovery
systems described by Ena and Marte
above. •

One of the benefits of the digital innovation revolution is the potential to implement
solutions that eliminate labour intensive tasks e.g. large volumes of documents in due
diligence or disclosure exercises can now increasingly be analysed and categorized
far more efficiently by AI-driven systems. The new eDiscovery system is one of these
solutions, and has recently been used by Wikborg Rein in a number of cases.

T

he eDiscovery analytics s ystem
in question can be used to
search and review large
amounts of data. Ena Aarseth Barder and
Marte Dyvik is part of Wikborg Rein’s
Shipping Offshore practice and has
found the system to be a beneficial tool
whilst working on ongoing disputes.
– Larger disputes cases often involve

...makes it easier to
divide tasks, and avoid
duplication of work
the disclosure of a huge number of
documents. This tool makes the preliminary task of sorting all documents more
efficient than ever before.
The eDiscovery analytics system
allows all relevant documents to be
uploaded into the same database. When
using the database, lawyers on the team

can then search for pertinent information to their work by
using variables such as a specific time-range, the recipient of
the document or email, or specific key words and the efficiencies of being able to do this electronically rather than manually
are considerable.
Furthermore, the team is able to sort documents and place
tags on specific groups of documents making it easier to find
documents relevant for specific questions later on, and it also
gives the possibility to order smaller “productions” (batches) of
documents based on various criteria.
– This is saving us a great deal of time, Marte states! Working
in the same databases also makes it easier to divide tasks, and
avoid duplication of work. When new lawyers start working on
an ongoing case they are able to log on to the same database
and quickly see which documents have already been checked
and deemed relevant to the team by the digital tagging system,
and which documents have yet to be reviewed. Each document
also gets a specific number which has made referring to documents internally much easier.
The eDiscovery system also has a state of the art learning
function. This function allows lawyers to tag specific documents relevant to them (so called “training” documents). The
system will then be able to take this training into account, and
generate other potentially relevant documents based on the
initial search/input.
– We are only just scraping the surface of the possibilities of
using this type of technology. There is a lot more to learn, but
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CONTRACTUAL SANCTIONS CLAUSES

Guidance on drafting
and interpreting

CONTRACTUAL
SANCTIONS
CLAUSES
In this article, we discuss the first UK case dealing with the scope of a
sanctions exclusion clause in the context of the re-imposed US sanctions
on Iran and the EU Blocking Regulation. We also provide some pointers
for in-house counsel drafting sanctions exclusion clauses.

I

n Mamancochet Mining Ltd v
Aegis Managing Agency Ltd
& Others [2018] EWHC 2643
(Comm)1, the English High Court has
considered the wording “exposure to
sanctions” and ruled that the underwriters of a marine insurance policy could
not rely on that wording to avoid a claim
on the basis of a “risk of exposure” to the
US Iran sanctions. For the clause to bite,
there would need to be an actual prohibition on paying the claim in question.
As with any clause that exempts a party
from what would otherwise be its contractual obligations, sanctions exclusion clauses must be clearly worded and
provide for the consequences of breach.
https://www.bailii.org/ew/cases/EWHC/
Comm/2018/2643.html

1

This judgment deals with a number of
key points for drafting effective sanctions exclusion clauses in commercial
agreements.
THE BASIC FACTS
The case concerned whether or not
the defendant underwriters (“Under
writers”) could avoid a claim made
by Mamancochet Mining Ltd (the
“Claimant”), on the basis of a sanctions
exclusion clause.
The Claimant was the assigned beneficiary of a policy of marine cargo insurance (the “Policy”). This policy included
cover for theft. In August 2012, two
cargoes of steel billets, valued at around

US$3.8m, were stolen from bonded
storage in Iran, following a fraudulent
presentation of documents.
An insurance claim was made in
March 2013. Whilst it was accepted by
the Underwriters that the claim was of
a type and nature covered by the Policy,
payment was resisted on the basis of
the following wording in the sanctions
clause of the Policy (the “Sanctions
Clause”):
“…no (re)insurer shall be liable to pay
any claim…to the extent that the provision
of such cover…would expose that (re)insurer
to any [UN, EU, UK or U.S.] sanction,
prohibition or restriction”.

US Sanctions Summary
The US sanctions against Iran have a
long and complex history. For more
information, please see our previous
articles. Details relevant to this case
are below.
In October 2012, the US Iranian
Transactions
and
Sanctions
Regulations ("ITSR") were extended,
adding section 560.215. This effectively prohibited entities established
outside the US that are owned or controlled by a US persons ("US owned
or controlled foreign entities") from
knowingly engaging in any transactions with Iran that would be
prohibited if engaged in by a US persons. Nine of the eleven Defendant
Underwriters fell into this category.
When the claim was submitted in
March 2013, these Underwriters
would have been prohibited by US
sanctions from paying the claim.
The regulatory landscape changed
again following the conclusion of the
Joint Comprehensive Plan of Action
("JCPOA"), which, among other things,
involved the US relaxing and lifting
certain sanctions against Iran from
16 January 2016. Among others, the
US issued "General License H", which
authorised US owned or controlled

INTERPRETATION OF THE
SANCTIONS CLAUSE
The Sanctions Clause is a standard wording for the London insurance market,
developed by the Joint Hull Committee.
The key question was whether “exposure” to sanctions in that clause meant
(i) an actual breach that would expose
the insurers to sanctions, or (ii) the risk
that a sanctions authority might con-

clude that there had been sanctionable
conduct (without having to show that
payment was prohibited as a matter of
law).
The Court found that the first interpretation was correct. The Court’s interpretation is consistent with other cases
dealing with contractual interpretation
as the English Courts are generally
extremely reluctant to stretch the ordinary meaning of a negotiated clause.
This is especially so when it comes to
broadening an exclusion of contractual liability. It was open to the parties to provide for the risk of sanctions,
but they did not do so. Accordingly the
Court followed the ordinary meaning of
the Sanctions Clause.
There was also a question of the impact
and duration of the Sanctions Clause.
If triggered, would the clause suspend
obligations that would otherwise arise
under the Policy (i.e., prevent payment
of the claim until such time as the sanctions were lifted), or would it extinguish
them (i.e., allow the insurers to avoid
the claim entirely)? Again, absent wording to the contrary, the Court found that
“to the extent” meant that the claim was
suspended rather than extinguished.
This accords with our usual advice on
drafting sanctions provisions, which is
that the consequences of breach must be
clearly specified, for example, providing
a termination right or provision for
alternative performance (such as a
change in the payment currency).

APPLICABILITY OF US SANCTIONS
The next question for the court to
determine (as a matter of foreign law)
was whether payment of the claim fell
within the General License H “winddown” provision, so as being permitted
if paid before 4 November 2018.
The Court held that the wind-down
provision not only applied to trans
actions entered into during the currency
of, and in reliance upon General License
H, but also to transactions entered into
before its effective date of 16 January
2016. This included the claim in the
present case.
As a result, the court concluded that
until 11:59 pm EST on 4 November 2018,
payment of the claim would not be prohibited under the US sanctions regime
i.e. the payment would not “expose”
the insurers to US sanctions
within the meaning of the
Sanctions Clause.

12
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CONTRACTUAL SANCTIONS CLAUSES

A NOTE ON THE EU BLOCKING
REGULATION
The EU Blocking Regulation was also
discussed in this case. This regulation
is, broadly speaking, aimed at reducing
the extra-territorial impact of foreign
sanctions, including the US secondary
sanctions on Iran which targets non-US
persons. In the event that Underwriters
had been entitled to rely upon the
Sanctions Clause to resist payment,
the Claimant made the following three
arguments, relying on the EU Blocking
Regulation:
1.

Reliance on the Sanctions Clause
would constitute “compliance“ with
US Iran sanctions in breach of
article 5 of the Blocking Regulation
(and thereby breach English criminal law).

2.

3.

The US sanctions were “unlawful”
under the Blocking Regulation and
the Sanctions Clause only covered
an event that “would lawfully expose”
Underwriters to sanctions.
Enforcement of the Sanctions
Clause would be illegal and/or
contrary to public policy.

Having determined that the Sanctions
Clause did not bite, the Court (unfortunately for curious lawyers) did not need
to take a formal view on these issues.
However, the judge stated obiter that he
saw “considerable force” in Underwriters’
argument that the EU Blocking
Regulation was not engaged where the
insurer’s liability to pay was suspended
under a sanctions clause, because it was
not an “act” of compliance with the US
sanctions. In such a case, the contract

The Court distinguished
exposure to sanctions
and exposure to the risk
of sanctions. This is an
easy point to clarify in
contractual clauses, if the
wider effect is intended."

simply operates according to its terms
and Underwriters would not be “complying” with a third country’s prohibitions.
KEY TAKEAWAYS
• The Court distinguished exposure to

sanctions and exposure to the risk of
sanctions. This is an easy point to
clarify in contractual clauses, if the
wider effect is intended. Insurers/
brokers in particular should not rely
on old contract templates, and should
ensure that new policies contain
both a broad scope and specific consequences. For example, you could
include “exposure to the risk of being
sanctioned” or refer to “conduct which
the relevant authority may consider to be
prohibited or sanctionable”. It is worth
noting that the BIMCO sanctions
clause contains wording that allows
owners to avoid contractual obligations where “in the reasonable judgement of the Owners” these “will expose”
the owner to sanctions. While this
is somewhat more helpful than the
provision discussed above (because
it affords some scope for owners’ and
their P&I clubs to exercise discretion
in sanctions matters), in our view it is
probably not wide enough to protect
owners against a mere “risk” of sanctions liability. It also fails to account
for situations that may result in a
loss of P&I cover. Plainly, this will be
a matter for negotiation. A more balanced clause would include bespoke
limitations, including that the party
benefiting from the clause should act
reasonably and on the basis of cogent
information.
• The case is a reminder of the importance of precise contract drafting, even if it is time-consuming.
Drafting sanctions clauses carefully
is especially important for long-term
contracts in countries or with counterparties associated with a high
sanctions risk, where the sanctions
landscape (and language) can change
dramatically over the course of a
contract. It is sensible to review the
interplay of the sanctions clause with
other relevant provisions, including
force majeure, payment currency
and termination. There will also be

Drafting sanctions clauses
carefully is especially
important for long-term
contracts in countries
or with counterparties
associated with a high
sanctions risk

special considerations for particular
types of contract. For example, long
term commodities trading contracts
may need provisions that deal with
the effect of sanctions on both individual deliveries and on the contract
as a whole, and COAs would need
similar provisions for individual
voyages. Both trading contracts and
charterparties may need to include
provisions dealing with alternative
destinations for unloading cargoes or
alternative currencies in the event of
sanctions, together with related costs
and delays.
• The obiter remarks represent a positive commercially minded interpretation. This may give some comfort to
a party who has been careful in drafting and relying on a sanctions exclusion clause that the clause will not
necessarily be viewed as contrary to
the EU Blocking Regulation. Again,
the effect of these kinds of clauses
will be highly fact sensitive, including the question of at what time the
clause was included and dependent
on the particular form of words used.
• It is important to keep in mind that
this judgment is a first instance judgment that could in future be reviewed
by the Court of Appeal or Supreme

Court. It is also possible that other
European authorities enforcing the
EU Blocking Regulation may take a
different view. They may, for example,
take the view that reliance on a sanctions exclusion clause defeats the
object of the EU Blocking Regulation.
• Because this case depended upon
the US sanctions taking effect on 4
November 2018, the judgment, which
was given on 12 October 2018, was
determined on an expedited basis.
This is a positive demonstration of
the English Court’s ability and willingness to respond urgently where
required, and in particular to respond
to the fast moving world of sanctions.
Finally, for readers interested in how
this kind of case will be handled after
BREXIT, it is worth mentioning that
on 12 October 2018, the UK government published guidance on how sanctions will be dealt with in the event of
a no-deal BREXIT. Broadly speaking,
the guidance suggests that the UK government intends to mirror UN and EU
sanctions under domestic legislation,
and so we can expect that the status quo
will be broadly maintained. For further information on drafting sanctions
provisions in commercial contracts, or
managing disputes arising from trade
sanctions, please contact Kine Bjelke
Christophersen in our Oslo office or
Eleanor Midwinter in our London
office. •
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VOYAGE CHARTERING

WHEN ARE THE
OWNERS OBLIGED
TO COMMENCE THE
APPROACH VOYAGE TO
THE LOADING PORT?
CSSA Chartering and Shipping Services SA v Mitsui OSK
Lines Ltd [2018] EWCA Civ 2413 (The Pacific Voyager)

In this important decision the Court of Appeal (England
and Wales) held that where a voyage charterparty
contains no provision as to the vessel's expected time
of arrival or readiness to load in the loading port, the
inclusion of the expected time of arrival at the last
discharge port under the previous charterparty provides
the basis for an absolute obligation on the owners to
commence the approach voyage to the loading port.

T

he “Pacific Voyager” was chartered on an amended Shellvoy5
form for a voyage from Rotterdam
to the Far East. At the time of fixture the
vessel was employed under another charterparty, where she was to discharge and
load cargo in two different ports in Egypt
and then proceed to Antifer, Le Havre
for final discharge. Whilst transiting the
Suez Canal, the vessel struck a submerged
object, suffered water ingress and was
drydocked for repair. Charterers exercised
the option under the cancelling clause to
terminate the charterparty and claimed
damages for owners’ breach of the utmost
dispatch obligation contained in Clause 3
of the charterparty.
It is well settled that where a voyage
charterparty contains the provision that
the owners shall proceed with all convenient speed or with utmost despatch to the
loading port and also gives an expected
time of arrival or readiness to load at the
loading port, there is an absolute obli-

gation on the owners to commence the
approach voyage at such a time as it is reasonably certain that the vessel will arrive
on or around the expected time, and also
that any exceptions in the charterparty do
not apply prior to the period before the
approach voyage begins. This was settled
in Monroe Brothers Ltd v. Ryan [1935] 2
KB 28, Evera S.A. Commercial v. North
Shipping [1956] 2 Lloyd’s Rep. 367 (The
North Anglia) and The Myrtos [1984] 2
Lloyd’s 449. It was also decided in Monroe
that the exceptions clause in the charterparty does not apply prior to the commencement of the approach voyage.
There was no express provision as
to the vessel’s time of arrival or readiness to load at Rotterdam, but the recap
provided for the inclusion in Clause
B, which provides for completion of
“Position/Readiness”, the anticipated
timetable for completion of the previous voyage, including “ETA ANTIFER
25 JAN, 2015 (DISCHARGING) ALL

ABOVE BSS IAGW / WP” (the latter
words meaning “on the basis if all goes
well / weather permitting”).
The question was whether the inclusion
in the charterparty of the expected time of
arrival at the last discharge port under the
previous charter – Antifer – meant that
there was an absolute obligation to begin
the voyage to the loading port. More
particularly, the court had to consider
whether the obligation took effect at the
time when it was reasonably certain that
the vessel would need to leave the last
discharge port under the previous charter.
The Court of Appeal upheld the first
instance judgment, agreeing that that
the obligation to begin the approach
voyage started “at the end of a reasonable discharging period for the Vessel if
she were to arrive for final discharge at
Antifer on 25 January 2015”. The Court
referred to the judgment in The North
Anglia, which decided that, if effect is
to be given to the utmost despatch obligation, “some time for sailing must be
put in”. In the current case, the “some
time” in question had to be a reasonable
departure date from Antifer, taking into
account a period for discharge.
Owners had contended that the inclusion of the words “ALL ABOVE BSS IAGW
/ WP” rendered the charterparty subject
to the completion of the prior chartered
service. The Court of Appeal rejected this
notion stating that any such contingency
would require much clearer wording and
that the reference had been made to the
previous charter to provide honest and
reasonable estimates of the completion of
the Antifer service.

Where owners wish to make the chartered services subject to the completion
of intermediate voyages they should
ensure that clear wording is used. That
would have protected owners from the
problems faced in this case. Owners
could also seek to negotiate language in
the charterparty specifically making the
charterparty exceptions applicable also
to the period before the commencement
of the approach voyage.
The Court of Appeal raised the question
what the position would be if there was
no itinerary and that the only guidance
was the cancelling date, but stated that
that would be a question for another day.
Owners should be aware that they will not
necessarily escape liability for damages
for a late arrival by omitting an expected
time of arrival or readiness to load at the
loading port or an itinerary, and Charterers
would be well advised to insist on including same in the charterparty. •

COMMENT
In charterparties where no expected time
of arrival or readiness to load at the loading
port is stated, the question will be whether
an equivalent can be identified which can
be used as the basis for an absolute obligation requiring the owners to proceed to the
load port by a particular time.
In this case the Court of Appeal considered that the itinerary for the intermediate voyage was such an equivalent.
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Norwegian Supreme Court clarifies distribution
of interest component in global limitation fund
In a recent judgment in the “Full City” limitation fund proceedings, the Norwegian
Supreme Court clarified how a global limitation fund established pursuant to the
Norwegian Maritime Code is to be distributed. The Supreme Court held that the interest
component in the limitation fund should only be distributed on the claims for interest
and not on the other claims filed in the fund because the owners’ limitation of liability
should remain the same regardless of whether a limitation fund is established or not.

T

he bulk vessel “Full City” grounded at Såstein, off the
southern coast of Norway, on 31 July 2009. The incident resulted in a significant bunker oil spill and the
Norwegian state immediately initiated a clean-up operation.
Following receipt of the state’s reimbursement claim for the
costs of the clean-up operation, it became clear that the global
limitation amount in the Norwegian Maritime Code (“NMC”)
would be exceeded. The owners therefore invoked their right to
limit liability and established a limitation fund in accordance
with the rules in NMC.
Pursuant to NMC section 232, a limitation fund shall consist
of two components: (1) the limitation amount calculated based
on the vessel’s tonnage and (2) interest calculated from the
time of the incident until establishment of the fund. This is in
accordance with the provisions of the Convention on Limitation
of Liability for Maritime Claims 1976 as amended by the 1996
Protocol (“LLMC”), on which the provisions in the NMC on
limitation of liability are based. The interest component of the
fund is calculated in accordance with the interest rate for overdue payment. The court may also require additional security
for interest and costs accruing after establishment of the fund.
Claims were filed in the fund by the state and the owners,
and the total claim amounts exceeded not only the limitation
amount, but also the total amount of the fund. The question
therefore arose as to how the limitation fund should be distributed amongst the claimants.
The distribution of the fund is regulated by NMC section
244, which reads:
“once all disputes have been settled, the Court will by judgment distribute the fund according to the provisions of section 176 or 195”.
The principal question before the Supreme Court was the
proper construction of section 244. The state argued that the
limitation fund as such, i.e. both the limitation amount and the
interest component, should be distributed proportionally on all

The state heavily relied upon the
wording “distribute the fund”,
and argued that … it provided for
the whole fund to be distributed
proportionally on all claims.

claims made against the fund, ultimately resulting in the highest possible dividend for the creditors. This interpretation would
mean that the owners’ liability exceeded the limitation amount.
The owners argued that only the limitation amount was to
be distributed proportionally amongst the claims made against
the fund, and that the interest component was security for
interest claims only (which are excluded from limitation), and
thus could only be distributed on such claims. The implications
would be that any amount left after all interest claims had
been paid, was to be released.
In the proceedings the state relied heavily upon the wording
“distribute the fund”, and argued that because of this wording,
the proper interpretation of section 244 was that it provided for
the whole fund to be distributed proportionally on all claims.
In turn, the owners argued that the reference in section 244
to section 176 was of more importance, where it is stated that
only the “limitation amount” shall be distributed proportionally. Furthermore, the fact that the state’s interpretation would
increase the owners’ liability in excess of the limitation amount
would imply a difference in liability for the owners depending

on whether a fund was established or not, which supported an
interpretation that only the limitation amount should be distributed proportionally. In the owner’s opinion the state’s view
had neither basis in the reports on negotiations from the conference nor the Norwegian preparatory works.
The Supreme Court initially noted that the right for ship
owners to limit liability is an exception from the principle that
the tortfeasor is liable for damages in full. This right applies
regardless of whether a limitation fund has been established
or not. However, certain claims are excepted from the right to
limit liability, for example claims for interest.
The Supreme Court approached the interpretation of NMC section 244 as a question of whether the establishment of a limitation
fund entailed an exception to the limit set out by the limitation
amount due to the interest component being added to the fund.
The Supreme Court found the wording in section 244 to be
unclear, since the provision read in isolation could be said to
support both the state’s and the owner’s interpretation. Because
of this ambiguity, the Supreme Court emphasised that the
state’s interpretation would result in owner’s liability increasing
when a limitation fund is established compared to when limitation is sought without establishment of a fund. The Supreme
Court implicitly remarks that such an exception would have to
be evident in the NMC if this was the intended solution.
The Supreme Court also reviewed other legal sources, such as
the legislative history of the LLMC, and the preparatory works to
the relevant Norwegian legal provisions, and could not find support for the view that the constitution of a limitation fund would
entail a higher limit of liability than without the constitution
of a fund. The Supreme Court therefore concluded that only the
limitation amount was to be distributed on the claims filed in the
fund and that the interest component only constituted security
for interest claims. By implication therefore, any amount left after
all claims for interest had been paid has to be released to owners.

COMMENT
The judgment provides important confirmation on how a limitation fund shall be distributed, clearly emphasising that the
owners’ liability for marine accidents should remain the same
regardless of whether a limitation fund is established or not.
The judgment follows on from the Supreme Court’s 2017 judgment in the “Server” limitation fund proceedings, where the
Supreme Court held that the owner’s duty to remove a wreck,
or otherwise take action to prevent pollution, was not limited
by the owner’s right to limitation. It is therefore particularly
welcome to receive the Supreme Court’s validation of the
importance of the limitation amount in determining the owner’s limit of liability for claims made against them.
By confirming that only the limitation amount is available
for distribution on the claims filed in the fund, the Supreme
Court has ensured that the potential exposure remains foreseeable for owners and their insurers. •
Wikborg Rein acted on behalf of the vessel’s owners, managers and P&I
insurers. Gaute Gjelsten appeared before the Supreme Court.
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Unit limitation for bulk
and liquid cargoes
A recent Court of Appeal decision confirms that Article IV(5) of
Hague Rules does not apply to bulk and liquid cargoes

T

he Court of Appeal decision
in Vinnlustodin HF v Sea Tank
Shipping AS [2018] EWCA
Civ 276 (the Aqasia) concerned a GBP
367,839 claim by charterers against
disponent owners in respect of contaminated fish oil in bulk carried on board a
tanker. The charterparty provided for the
carriage of fish oil in bulk from Iceland
to Norway and provided for lumpsum
freight. The charterparty also specifically incorporated Article IV(5) of the
Hague Rules.
The owners accepted liability for the
damaged cargo but argued that they
were entitled to limit their liability to
GBP 54,730.90 by relying on the limitation amount per package or unit under
Article IV(5), namely to GBP 100 per
tonne. The owners claimed that the parties had clearly intended Article IV(5) to
apply to a bulk cargo, having incorporated it into a charterparty where bulk
cargo was the only type of cargo contemplated.

The matter was referred to the court. For the purposes of
Article IV(5), it was agreed that the definition of a ‘package’
could not apply to bulk cargoes, so the question for the court
was whether the definition of a ‘unit’ could apply.

•

•
DECISION
At first instance, Sir Jeremy Cooke held that the owners could
not limit their liability, as Article IV(5) does not apply to bulk or
liquid cargoes as they are neither packaged nor unitised. He held
that a ‘unit’ meant a physical unit for shipment and not a unit
of measurement, such as a metric tonne. In any event, he added
that even if the latter interpretation was wrong, ‘unit’ must then
refer to ‘freight unit’. As the charterparty provided for lumpsum
freight (i.e. freight is paid irrespective of the cargo quantity), the
limit could not apply to bulk cargoes. The owners appealed.
The main issue considered by the Court of Appeal was
whether a ‘unit’ in Article IV(5) of the Hague Rules refers to:
• a physical item of cargo or shipping unit; or
• a unit of measurement used to denominate or quantify
cargo in the contract of carriage.
In rejecting the owners’ appeal, the Court of Appeal upheld the
first-instance decision and found that the word ‘unit’ in Article
IV(5) of the Hague Rules meant a physical item of cargo, not a
unit of measurement for the following reasons:

•

The word ‘package’ clearly refers to a physical item and
the use of the words ‘package’ and ‘unit’ together suggests
that both words concern physical items rather than units of
measurements.
This is also evident from Article III(3)(b) of the Hague Rules,
which refers specifically to both the weight or quantity of
cargo: “After receiving the goods into his charge the carrier
or master shall issue a bill of lading showing… either the
number of packages or pieces, or the quantity, or weight, as
the case may be”.
Giving the word ‘unit’ different meanings for different types
of cargoes (ie. physical items and units of measurements)
also creates an obvious problem. The example used was
unpackaged items such as cars, where bills of lading not
only specified the number of units in the sense of the number of cars, but also their weight. Which of the two was to
be taken to be the ‘unit’ for limitation purposes was unclear.

COMMENT
In light of the court’s interpretation of Article IV, it did not matter what the parties intended when they incorporated it into
the charterparty. In order to limit liability for bulk or liquid
cargoes in these circumstances, the owners should have:
• included a deeming provision in a charterparty giving
Article IV(5) and ‘unit’ a different meaning; or

•

incorporated the Hague-Visby Rules
package limitation, which include a
weight factor.

This case confirms that Article IV(5) of the
Hague Rules does not apply to bulk and
liquid cargoes and therefore a carrier cannot limit liability for such cargoes under
said rules – an issue which has been lacking direct authority for over 90 years. •

CONTACTS /

Chris Grieveson
cjg@wrco.co.uk

Baptiste Weijburg
baw@wrco.co.uk

Helene A. Sironneau
hsi@wr.com.sg

UPDATE • December 2018 Shipping Offshore

20

21

SHIP AND RIG RECYCLING

SHIP AND RIG
RECYCLING
International conventions and local regulations
combine to create a complex regime, which is often
overlooked. The sale of a ship or rig to an intermediate
buyer, who then sells the asset on to a shipbreaking
facility, will not necessarily insulate the original owner
from future liability or reputational damage.

A

gainst this background owners
and other parties involved in
transboundary movements of
marine assets for recycling may find the
following comments helpful.

FREQUENTLY ASKED QUESTIONS
ON SHIP AND RIG RECYCLING
What is the Basel Convention?
The Convention on the Control of
Transboundary Movements of Hazardous
Wastes and their Disposal made at Basel
on 22 March 1989 is widely known as
the “Basel Convention”. It is an international treaty between (currently) 187
states (out of 193 UN members states).
Therefore most countries around the
world are parties. A notable exception
is the United States of America, which
signed the Basel Convention in 1990 but
never ratified it.
The Basel Convention was introduced
to regulate – and to some extent discourage – transboundary movements of

hazardous wastes, by subjecting each
such movement to the prior informed
consent of the competent regulators in
(1) the state of export of the waste, (2)
the intended state of import, and (3) any
transit states. Movements of hazardous
waste undertaken without such consent constitute illegal traffic under the
Basel Convention.
The Basel Convention is an agreement
between states, and so is not directly
applicable to private parties. However
each state party to the Basel Convention
is required to implement that convention in its own legal system. In addition,
while the Basel Convention sets a baseline for compliance, it does not prevent
states from introducing more onerous
requirements, or wider prohibitions,
than those laid down in the convention.
The EU, for example, has introduced
additional requirements and prohibitions in respect of a number of hazardous substances. It is therefore critical
in every case to consider, not so much
the language of the Basel Convention
itself, but the implementing legislation

and any relevant legislation in each of
the jurisdictions of export, transit and
import.
That is why we often refer to the
“Basel Convention regime” (in the sense
of “legislation implementing the Basel
Convention in a relevant jurisdiction
or jurisdictions”), rather than the Basel
Convention itself.
Regional conventions introduce regulatory regimes in Africa, the Medi
terranean and elsewhere. For owners
of end-of-life marine assets, local due
diligence is required to understand and
manage the often conflicting requirements in states of export, import and
transit.
Why is the Basel Convention
regime relevant to ship and
rig recycling?
The Basel Convention itself does not
refer specifically to ships or rigs. It
refers instead to hazardous waste. Waste
is defined in such a way that a ship or rig
becomes “waste” from the time when its

owner forms an intention to scrap/recycle it. Such intention is usually formed
in advance of the owner contracting to
sell the asset for recycling, and well in
advance of the closing of the sale of the
asset to the buyer. The Basel Convention
is therefore directly relevant to the
transboundary movement of rigs and
ships which their owners have identified for demolition, because these rigs
and ships almost always contain quantities of hazardous materials (for example,
asbestos, mercury, PCBs and others).
It is worth noting that the EU, under
Regulation (EC) 1013/2006 (known
as the “European Waste Shipment
Regulation”) has introduced legislation
extending Basel Convention obligations
to all waste, whether or not hazardous. The
European Waste Shipment Regulation
is directly applicable in all EU member
states and bans the export of waste from
the EU for recovery to any location outside of the OECD (and bans the export
of waste from the EU for disposal to any
location outside of the EFTA).
It has long been recognised that a ship
may constitute waste within the meaning of the Basel Convention and at the
same time be defined as a ship under
other international rules (as was noted
by the Conference of the Parties to the
Basel Convention recorded at its seventh
meeting in 2004 in Decision VII/26 on
Environmentally sound management of
ship dismantling). The same principle
applies to rigs.
The recent decision of the District
Court of Rotterdam in the Seatrade matter
(District Court of Rotterdam judgment of
15 March 2018 in criminal case number
10/994550-15) confirms, unsurprisingly,
that the position is exactly the same
under the European Waste Shipment
Regulation (in that case ships were held
to have constituted “waste” for the purpose of the regulation notwithstanding
that they were still in commercial service and carrying cargo during part of the
voyage to their final destination.)

Compliance with law should not be considered as optional. Compliance with
anti-bribery legislation is now universally
accepted as a critical issue; the position
in relation to compliance with environmental laws such as the Basel regime
should not be any different.
The Basel Convention requires each
state party to introduce appropriate
national or domestic legislation to prevent and punish illegal traffic (and many
state parties have introduced such legislation). In the EU, the European Waste
Shipment Regulation requires member
states to ensure that penalties are in
place to punish infringements of the regulation, and that such penalties be effective, proportionate and dissuasive; in
addition, Directive 2008/99/EC (known
as the “Criminal Law Directive”)
requires member states to criminalise breaches of the European Waste
Shipment Regulation. Criminalisation
extends to the producer of the waste,
other undertakings involved in a shipment of waste and/or its recovery or
disposal, and generally anyone inciting,
aiding or abetting the commission of an
offence under the regulation.
The cost of compliance with the Basel
Convention regime is small; the potential cost of non-compliance, however, is
potentially very high:
• Criminal prosecution of the owners of
the ship or rig;
• Criminal prosecution of any others (whether natural or legal persons) involved in the transboundary
movement of the ship or rig—this
may extend for example to directors,
employees and agents of the owners
and/or to the owners’ contractors (for
example, towage contractors and ship
managers) and generally (as highlighted by the Secretariat of the Basel
Convention in its Instruction Manual
on the Prosecution of Illegal Traffic of
Hazardous Wastes or Other Wastes,
“anybody involved in an illegal transboundary movement, including the

generator, the exporter, the importer,
the individuals completing the paperwork (freight forwarder, broker, shipping facilitator or coordinator) and
the disposer”;
• Owners may be forced to incur the
cost of taking the ship or rig back to
the original place of export;
• Breach of representation or warranty
in any financing, insurance or other
contractual documents;
• Reputational damage.
Breaches of the Basel Convention regime
are now prosecuted far more aggressively than they used to be, assisted in
part by the publication by the Secretariat
of the Basel Convention of an Instruction
Manual on the Prosecution of Illegal Traffic
of Hazardous Wastes or Other Wastes.
On a more positive level, corporate
social responsibility can make your
reputation shine, and compliance with
environmental laws should be a matter,
not of reputation risk, but reputation
opportunity!
Is it not sufficient to comply with
the Hong Kong Convention?
The Hong Kong International Convention
for the Safe and Environmentally Sound
Recycling of Ships (known as the “Hong
Kong Convention”) is aimed in particular at minimizing and, to the extent practicable, eliminating accidents, injuries and
other adverse effects on human health and
the environment caused by ship recycling.
The Hong Kong Convention covers
simultaneously:
(i) the design, construction, operation
and preparation of ships so as to
facilitate safe and environmentally
sound recycling;
(ii) the operation of ship recycling
facilities in a safe and environmentally sound manner; and
(iii) certification and reporting requirements.
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A number of IMO guidelines have been
developed and adopted to assist states in
the early implementation of the Hong
Kong Convention:
• 2011 Guidelines for the Development
of the Ship Recycling Plan;
• 2012 Guidelines for Safe and
Environmentally
Sound
Ship
Recycling;
• 2012 Guidelines for the Authorization
of Ship Recycling Facilities; and
• 2015 Guidelines for the development
of the Inventory of the Hazardous
Materials.

ILLUSTRATION: ROY SMITH

There are two major points to note in
relation to the Hong Kong Convention:
(1)		 Unlike the Basel Convention, the
Hong Kong Convention is not yet
in force. (It was adopted in 2009 but
will only come into force 24 months
after its ratification by 15 states representing 40 per cent of the gross
tonnage of the world’s merchant
shipping, provided the combined
maximum annual ship recycling
volume of these states during the
preceding 10 years constitutes not
less than 3 per cent of the gross
tonnage of the combined merchant
shipping of the same states.)
In addition, in the same way as
the Basel Convention, the Hong
Kong Convention is only an agreement between states, and so is
not directly applicable to private
parties, but requires implementation into the respective national or
domestic laws of the state parties.

However, it is also worth highlighting that:
(a)		 There is nothing to prevent individual states (or a group of states
such as the EU) from implementing the standards of the Hong
Kong Convention into their own
national or domestic laws before
the Hong Kong Convention actually comes into force. In the EU,
Regulation (EU) No 1257/2013
on ship recycling (the “European
Ship Recycling Regulation”) has
been trying to achieve precisely
that (and most of the provisions of
that regulation will have come into
force by 31 December 2018).
(b)		It is now usual for contracts
between buyers and sellers of ships
or rigs to require compliance with
the technical standards of the Hong
Kong Convention and related IMO
guidelines.
(2)		 The Hong Kong Convention does
not address the issue of the transboundary movement of ships or
rigs to recycling facilities and does
not dispense with compliance with
the Basel Convention regime.

Is it correct that the
European Ship Recycling
Regulation will exempt
EU-flagged ships from
compliance with the Basel
Convention regime?
As noted above, most of the provisions of the European Ship Recycling
Regulation will have come into force by
31 December 2018, and from that date,
ships flying the flag of an EU Member
State will (unless otherwise excluded
from the scope of the regulation—as
to which, see below) (1) fall outside the
scope of the European Waste Shipment
Regulation, and (2) only be permitted to
be recycled at one of the ship recycling
facilities listed in the European List of
ship recycling facilities.
This brings up a few important points:
(1)		 It is worth noting at the outset that
“ship” is defined in the European
Ship Recycling Regulation as “a vessel of any type whatsoever operating
or having operated in the marine environment, and includes submersibles,
floating craft, floating platforms, selfelevating platforms, Floating Storage
Units (FSUs), and Floating Production
Storage and Offloading Units (FPSOs),
as well as a vessel stripped of equipment
or being towed”. This definition seems
sufficiently wide to extend to most if
not all mobile offshore drilling units.
(2)		 While most EU-flagged commercial ships will be subject to the

European Ship Recycling Regu
lation, some ships fall outside its
scope, namely:
(a) Naval vessels and ships owned
or operated by a state and used
only on government non-commercial service;
(b) Ships of less than 500 gross
tonnage (GT); and
(c) Ships operating throughout
their life only in waters subject to
the sovereignty or jurisdiction of
the Member State whose flag the
ship is flying. These will remain
subject to the requirements of
the European Waste Shipment
Regulation.
(3)		 While the European Ship Recycling
Regulation seeks to exempt the
vast majority of EU-flagged commercial ships from compliance
with the European Waste Shipment
Regulation, it provides no exemption from compliance with a range
of prohibitions which are directly
relevant to the export of ships or
rigs for demolition and recycling,
for example prohibitions regarding the export of ozone depleting
substances, fluorinated greenhouse
gases and mercury.
(4)		 Critically, the legality and effectiveness of the EU’s attempted
exemption of EU-flagged ships
from compliance with European
Waste Shipment Regulation is, in
so far as it affects the rights of nonEU parties to the Basel Convention in
respect of particular ship or rig movements, doubtful at best:

(a) There is, it seems to us, a strong
argument that this purported
exemption will (again, to the extent
that it affects the rights of other state
parties under the Basel Convention)
conflict with the requirements of
Article 41 of the Vienna Convention
on the Law of Treaties;
(b) The European Ship Recycling
Regulation will not exempt the
owner of an EU-flagged ship which
is physically located in, or transiting through, a non-EU state from
compliance with any domestic legislation implementing the Basel
Convention in that non-EU state.
(To give an example, a Malteseflagged ship which is being sold
“as is, where is” in Singapore for
recycling purposes will be subject
to Singapore’s laws implementing the Basel Convention; however
the owner will also in addition be
required under the European Ship
Recycling Regulation to ensure
that the ship is only recycled at
a ship recycling facility that is
included in the European List.)
To the extent that an EU-flagged ship or
rig is to be exported from a non-EU jurisdiction, then the European Ship Recycling
Regulation seems totally ineffective in
replacing the Basel Convention regime.
To the extent that an EU-flagged ship
or rig is to be exported from an EU-
jurisdiction to a non-EU jurisdiction,
then compliance with the European Ship
Recycling Regulation will not insulate the
owner from (i) the risk of prosecution for

breach of any domestic laws implementing the Basel Convention in any state of
transit and/or the state of import and/
or (ii) the risk that take-back obligations
might be imposed by the state of import.
How will Brexit affect the European Ship Recycling Regulation?
The draft Agreement on the withdrawal
of the United Kingdom of Great Britain
and Northern Ireland from the European
Union and the European Atomic Energy
Community, as agreed at negotiators’ level
on 14 November 2018, contemplates that:
•

•

There will be a transition period
starting on the date of entry into
force of that Agreement and ending
on 31 December 2020;
During such transition period,
unless otherwise provided in the
Agreement, Union law shall apply
to and in the United Kingdom, with
any reference to “Member States”
in Union law being interpreted as
including the United Kingdom.

It appears therefore, subject to an agreement actually being reached on these
terms, that the European Ship Recycling
Regulation will continue to apply to
British-flagged ships and to transboundary movements of EU-flagged ships
from, to or through the United Kingdom
beyond 29 March 2019 and for the
remainder of the transition period in the
same way as if the United Kingdom had
remained an EU member state.
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JURISDICTONS
Some of the jurisdictions of export/
import we have dealt with:

Netherlands

WIKBORG REIN’S

Bangladesh

Norway

England

India
Scotland

South Korea

MARITIME AND OFFSHORE EMERGENCY RESPONSE TEAM
AVAILABLE WORLDWIDE 24/7

Turkey

Members of our Maritime and Offshore Emergency
Response Team have extensive experience in handling
the practical and legal issues associated with casualties
and maritime emergencies. Our team, led by Morten
Lund Mathisen, assists insurers and owners in
connection with a wide range of incidents.

Northern Ireland
Wales
Denmark
China

Canary
Islands
USA

UAE
Oman
Malaysia

Ghana

Puerto Rico
Trinidad

Spain

Brazil

Malta

Indonesia

Singapore
Congo

South Africa

HOW CAN WIKBORG REIN HELP?
The Basel Convention, the European
Waste Shipment Regulation and the
European Ship Recycling Regulation
have introduced complex regimes, the
full implications of which need to be
considered extremely carefully. Local
due diligence is required to understand and manage the often conflicting
requirements in states of export, import
and transit. Owners and other parties
involved in ship or rig recycling projects
need legal advisers who are experienced
with all aspects of the Basel Convention
regime, the practical issues arising in
connection with Basel notifications, and
the idiosyncrasies of the application
process in a range of jurisdictions.
Our team has assisted clients in more
than 50 recycling projects in Europe,

West Africa, Asia and the Americas, and
has unparalleled experience in:
• General advice regarding shipments
of waste;
• Local due diligence;
• Drafting and negotiation of agreements for sale and recycling;
• Drafting and negotiation of super
vision agreements;
• Management of applications to
regulators in jurisdictions of export,
transit and import;
• Liaison with regulators;
• Drafting and negotiation of bank and
corporate guarantees to regulators;
• Drafting and negotiation of bi- and
tri-partite towage contracts;
• Assistance in disputes under agreements for sale and recycling;

•

Assistance in connection with investigations/prosecutions of alleged
breaches of waste shipment legislation. •

CONTACT /

Renaud Barbier-Emery
rbe@wrco.co.uk

Ina Lutchmiah
ivl@wrco.co.uk

Geos Explosion on offshore exploration drill
ship, fatality, wreck removal, Malaysia
Cheshire Decomposition of fertilizer, total
loss, off Gran Canaria
Stolt Gulf Mishref Loss of propulsion of parcel
tanker, GA, cargo issues, Red Sea
TS Taipei Grounding and wreck removal
of bulk carrier, pollution, cargo, Taiwan
Stolt Commitment c/w Thorco Cloud which
sank, wreck removal, cargo claims, multi-jurisdiction litigation, Singapore Strait, Indonesia
Fair Afroditi Explosion, sale of oil tanker,
Lomé, Togo
Troll Solution Punch through of jack-up rig;
fatalities, wreck removal, Gulf of Mexico
Sorrento Fire on ro-ro passenger vessel,
CTL, cargo damage, off Mallorca
Goodfaith Grounding of bulk carrier; wreck
removal, Andros, Greece
FPSO Cidade de Sao Mateus Explosion,
fatalities, salvage, Espirito Santo Basin, Brazil
USNS Sgt Matej Kocak Grounding and
salvage off Okinawa, Japan
Asian Empire Fire and salvage of car carrier,
cargo damage, Pacific Ocean
Britannia Seaways Fire on cargo vessel carrying military equipment, including ammunition, off Norway
Luno Wreck removal of grounded bulk
carrier, Bayonne, France
Wan Hai 602 Exploded container under
deck at Suez Canal
B-Elephant Alleged submarine cable
damage by VLCC, Alexandria, Egypt
Chamarel Wreck removal of grounded cable
laying vessel, Namibia
Gelso M Wreck removal of grounded chemical tanker, Italy
Bareli Grounding of container ship; oil pollution, cargo damage, wreck removal, China
KS Endeavour Explosion and fire on jack-up
rig, Nigeria

Rena Wreck removal of grounded container
ship, New Zealand
Nordlys Fire on passenger ferry; c/w berth,
salvage, Norway
B Oceania Wreck removal of bulk carrier;
c/w MV Xin Tai Hai, Malacca Strait
Double Prosperity Salvage of grounded bulk
carrier, Bakud Reef, Philippines
Godafoss Grounding; oil pollution, GA, salvage of multipurpose container ship, Norway
Jupiter 1 Wreck removal of capsized semisub
accommodation rig, Gulf of Mexico
Hub Kuching Salvage after fire and CTL of
container ship, South China Sea
West Atlas Wreck removal of drilling rig;
blowout and fire, Timor Sea, Australia
Full City Grounding; oil pollution, refloating
of bulk carrier, Norway
Bourbon Dolphin Capsizing and total loss of
anchor handler; casualties, Shetland
Repubblica di Genova Refloating and sale of
capsized roro ship; cargo damage, Belgium
Cembay Grounding on coral reef; salvage of
cement carrier, oil pollution, cargo damage,
Mexico
Big Orange XVII Well stimulation vessel c/w
platform, Ekofisk field, North Sea
Server Grounding; oil pollution, wreck
removal of bulk carrier, Norway
Alaska Rainbow Cargo ship c/w passenger
ferry, River Mersey, England
Hyundai No. 105 Car carrier c/w VLCC
Kaminesan; cargo damage, wreck removal,
Singapore Strait
Rocknes Refloating of grounded and capsized bulk carrier; oil pollution, casualties,
Norway
Panam Serena Explosion and fire; salvage
and sale of chemical tanker, terminal claims,
casualties, Sardinia, Italy
Vans Princess Grounding of roro vessel; oil
pollution, cargo damage, Tartous, Syria

Tricolor Car carrier c/w container ship Kariba; sinking, wreck removal, cargo damage,
multi-jurisdiction litigation, English Channel
Hual Europe Grounding of car carrier; fire,
oil pollution, cargo damage, wreck removal,
Tokyo Bay, Japan
Amorgos Grounding of bulk carrier; sinking,
oil pollution, Taiwan
Norwegian Dream Cruise ship c/w container
ship Ever Decent; fire, personal injury, cargo
damage, salvage, English channel
Sun Vista Fire and total loss of cruise vessel,
Malacca Strait
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Nick Shepherd
njs@wrco.co.uk
+44 77 0375 6039

Chelsea Chen
cch@wrco.com.cn
+86 1381 687 8480
Emergency number:
+47 22 82 77 00
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SHIPPING OFFSHORE GROUP

WIKBORG REIN'S SHIPPING
OSLO
Partners
Finn Bjørnstad
fbj@wr.no / +47 415 04 481
Trond Eilertsen
tei@wr.no / +47 901 99 186
Anders W. Færden
awf@wr.no / +47 908 28 382
Gaute Gjelsten
ggj@wr.no / +47 995 23 535
Bernhard Haukali
bha@wr.no / +47 480 34 625
Birgitte Karlsen
bka@wr.no / +47 902 57 337
Morten Lund Mathisen
mlm@wr.no / +47 994 57 575
Johan Rasmussen
jra@wr.no / +47 918 00 933
Herman Steen
hst@wr.no / +47 930 34 693
Are Zachariassen
aza@wr.no / +47 909 18 308

Senior Lawyers
Ena Aarseth Barder
eba@wr.no / +47 958 30 638
Andreas Fjærvoll-Larsen
afl@wr.no / +44 959 33 614
Nina M. Hanevold-Sandvik
nmh@w.no / +47 911 18 200
Tormod Kløve
tkl@w.no / +47 936 49 664
Senior Associates
Marte Dyvik
mst@wr.no / +47 934 57 414
Mattias Grieg
mgr@wr.no / +47 472 84 282
Halvard Saue
hsa@wr.no / +47 906 53 258
Sindre Slettevold
sis@wr.no / +47 977 59 418
Associates
Elise Dale
eda@wr.no / +47 418 52 015

Sindre T. Myklebust
smy@wr.no / +47 941 63 611
Ingvild Nordhaug
ino@wr.no / +47 480 96 498
Mari Berg Rindahl
mrd@wr.no / +47 910 03 617
Aleksander Fjeldberg Taule
aft@wr.no / +47 976 09 401
BERGEN
Partners
Øyvind Axe
axe@wr.no / +47 970 55 558
Øystein Meland
ome@wr.no / +47 901 42 033
Geir Ove Røberg
gor@wr.no / +47 900 35 045
Senior Lawyers
Morten Valen Eide
mei@wr.no / +47 932 20 980
Senior Associates
Stian Holm Johannessen
shj@wr.no / +47 917 59 272

Associates
Peter Kristian Jebsen
pkj@wr.no / +47 938 35 577
Jonas Nikolaisen
jni@wr.no / +47 932 53 485
Andreas Slettevold
and@wr.no / +47 958 42 824
Anne Celine Troye
act@wr.no / +47 468 86 671
LONDON
Partners
Renaud Barbier-Emery
rbe@wrco.co.uk / +44 78 8959 8672
Jonathan Goldfarb
jgo@wrco.co.uk / +44 78 8959 8115
Chris Grieveson
cjg@wrco.co.uk / +44 79 6644 8274
Rob Jardine-Brown
rjb@wrco.co.uk / +44 77 8572 2147
Shawn Kirby
sdk@wrco.co.uk / +44 78 4169 7476

OFFSHORE GROUP
Jonathan Page
jpa@wrco.co.uk / +44 78 0351 5388
Nick Shepherd
njs@wrco.co.uk / +44 77 0375 6039
Mike Stewart
mis@wrco.co.uk / +44 79 7121 4231
Senior Lawyers
Eleanor Midwinter
elm@wrco.co.uk/ +44 78 4142 2690
Mary Lindsay
mel@wrco.co.uk / +44 77 0375 6038
Ina Lutchmiah
ivl@wrco.co.uk / +44 78 8958 4110
Lesley Tan
les@wrco.co.uk / +44 78 8960 5529
Baptiste Weijburg
baw@wrco.co.uk / +44 78 4148 1102
Senior Associates
Camilla Burton
ccb@wrco.co.uk / +44 75 4076 0797
Joanna Kinross
jki@wrco.co.uk / +44 78 4148 7779

Associates
Bård Breda Bjerken
bbb@wrco.co.uk / +44 78 4149 7728

Senior Lawyers
Chelsea Chen
cch@wrco.com.cn / +86 138 1687 8480

Fiona Rafla
fra@wrco.co.uk / +44 78 4147 0380

Claire Jiang
cji@wrco.co.uk / +44 138 1676 7292

Julia Skisaker
jsk@wrco.co.uk / ++44 77 5341 9661

Xiaomin Qu
xqu@wrco.com.cn / +86 135 6475 3289

Mads Ødeskaug
mod@wrco.co.uk / +44 77 5341 9662

Jonathan Keats
jke@wrco.com.cn / +44 79 5190 5018

Trainee Solicitors
Alexandra Eriksen
aer@wrco.co.uk / +44 78 4148 7667

Senior Associates
Therese Trulsen
ttr@wrco.com.cn / +86 185 2131 2626

Marcus Charles Sharpe
mcs@wrco.co.uk / +44 078 8957 5055

Associates
Tianyi Li
tli@wrco.com.cn / +86 150 0055 5069

SHANGHAI
Partners
Christian James-Olsen
col@wrco.com.cn / +86 185 1621 2812
Yafeng Sun
yfs@wrco.com.cn / +86 139 1700 6677
Ronin Zong
rlz@wrco.com.cn / +86 138 1665 0656

Jiahao Lu
jil@wrco.com.cn / +86 137 8890 9200
Sherry Qui
shq@wrco.com.cn / +86 135 0171 2717
Iris Shen
irs@wrco.com.cn / +86 135 6414 9309

SINGAPORE
Partners
Robert Joiner
raj@wr.com.sg / +65 8518 6239
Ian Teare
irt@wr.com.sg / +65 9299 9853
Associates
Hélène Sironneau
hsi@wr.com.sg / +65 6438 4498
Emma Jane Binnersley
ejb@wr.com.sg / +65 6438 4498
VIEIRA REZENDE ADVOGADOS
in alliance with Wikborg Rein
Wikborg Rein contact
Daniela Ribeiro Davila
dribeiro@vieirarezende.com.br /
+55 21 2217 2893
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www.wr.no

Oslo
Tel +47 22 82 75 00
oslo@wr.no

Bergen
Tel +47 55 21 52 00
bergen@wr.no

London
Tel +44 20 7367 0300
london@wr.no

Singapore
Tel +65 6438 4498
singapore@wr.no

Shanghai
Tel +86 21 6339 0101
shanghai@wr.no

