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T

he outlook for the shipping industry remains bleak for 2012, particularly for
tanker owners where the problems of over capacity continue to impact on rates.
On the positive side 2011 caps a successful year for Norway’s oil industry.

The Norwegian sector experienced three “high-impact discoveries” in 2011, the 250
million barrel Skrugard oil discovery in the Barents Sea, and two reservoir zones discovered in August; Aldous and Avaldsnes, with a combined capacity of between 500
million and 1.2 billion barrels recoverable oil equivalent. This news should perk up the
North Sea oil business and provide good market opportunities for many years to come.
As the offshore and LNG sectors appear to be the only markets militating against the
general gloom, we are pleased to introduce in this Update our new team in London.
Finn Bjørnstad has returned to the London office supported by offshore specialist
Birgitte Karlsen and LNG specialist Joe McGladdery, who joins us from the world’s
largest LNG operator QGTC.
In the legal market the oldies are still going strong. Although London retains its
premier role as the main venue for resolving shipping disputes, other jurisdictions
are competing for work in the legal market. Singapore is a prominent example and
is working actively to become a legal hub for the Asian shipping industry. In his
article, Per Magne Ristvedt explains Singapore’s position as an increasingly attractive arbitration venue in Asia. However not everything in Asia is good news and the
downturn in the shipping markets has affected charter contracts with Chinese parties.
Chinese shipping companies facing financial difficulties in performing their contracts
pose particular challenges to Western shipowners. In disputes between Chinese and
Western players, cultural aspects and differences can worsen an already difficult situation. As described in this issue, dialogue and negotiations with an advisor that understands the culture is often vital to achieve a successful outcome.
Finally, the courts never stop to surprise both the lawyers and players in the shipping
industry! In three articles we show you – how US bankruptcy courts have granted
Chapter 11 protection for foreign shipping companies whose connection with the US
is no more than funds in a bank account, – how the Hong Kong courts have imposed a
doctrine of state immunity that may surprise private investors contracting with state
parties, and finally, – that the Norwegian Supreme Court has made shipowners liable
for masters who implement routines onboard in breach of rules and regulations.
I hope that you find the articles that we have chosen interesting and informative. As
always, your feedback on our Update and suggestions for future topics are always
welcome!
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weather risk

At the mercy of the weather

Weather risk in
the construction of
offshore wind projects

T

his article looks at the impact
of adverse weather during the
construction of offshore wind
projects and how this risk can be dealt
with contractually.
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Practical effects of adverse
weather
Severe weather conditions such as
storms, wave heights, sea currents and
extreme wind have the potential to significantly disrupt the construction and
installation of offshore wind projects.
In terms of construction, the challenge
of shipping massive components to the
quayside for storage, assembly and then
deployment to site, is often dwarfed by
the task of actually installing these same
components within a limited weather
window, particularly where this takes
place at long distances from the shore.
Adverse weather may also have a
knock-on effect on other parties and will
commonly have a significant impact on
the project schedule. Thus for example if a vessel has been reserved for a

particular time slot, and bad weather
prevents work from being carried out
during that period, it may be some time
before another slot for that vessel can
be reserved. Additionally, variations in
the weather tolerances of different vessels and the windows of good weather
required for different scopes of work can
create major challenges for the scheduling of multi-vessel installation contracts.
On a project basis, the multiple contracts in place with various stakeholders
such as equipment suppliers and vessel
operators make the likelihood very real
that one party’s delay will cause serious
delay to other parties. Weather risks need
to be quantified at the time when the contract is negotiated and the risk allocated
to the appropriate project participants at
the various stages of the project.
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One of the greatest challenges faced when installing offshore wind
projects on time and on budget is managing the risk of adverse weather
and coping with the transport, logistics and other difficulties that
adverse weather can bring with it.

A contractor who has not adequately
protected itself contractually may suffer
the consequences of adverse weather as
a reduction of its profit margin or worse
through the payment of liquidated damages, increased labour and other costs
arising from disruption to its works.
The contractual regime
– BIMCO, FIDIC and LOGIC
contracts
No one standard form contracts exists
for the offshore wind sector. To date,
BIMCO, FIDIC and LOGIC contract
forms have proved popular in the UK
offshore wind market.
BIMCO Supplytime 2005
Under the BIMCO Supplytime 2005 payment of hire continues irrespective of

delays or stoppages caused by adverse
weather conditions. However, if weather
conditions are unexpected and exceptionally bad then the company (i.e. the
charterer) may be able to claim relief
under the force majeure provisions in
the charter. Under the Supplytime neither party is liable for any loss, damage or delay if the party invoking force
majeure is hindered from performing
any of its obligations under the charter. However, the party relying on an
event of force majeure is expected to
make all reasonable efforts to minimise
or avoid the effect of a force majeure
event. Further, a force majeure event
may result in termination if it prevents
the performance of the charter for an
extended period.

The FIDIC Conditions of Contract
The FIDIC Conditions of Contract (Red
and Yellow Books) deal with the matter
differently and allow for an extension of
time for completion of construction if
there is a delay caused by “exceptionally
adverse climatic conditions.” However,
the contractor has no entitlement to
compensation for such conditions, and
may even suffer the cost of any acceleration methods designed to mitigate the
effects of such delay.
The FIDIC Conditions do not define
what weather events fall within “exceptionally adverse climatic conditions” and
nor is there a universally accepted definition of this term. Parties when negotiating a contract based on the FIDIC
Conditions are therefore advised to
define what constitutes adverse weather
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weather risk

Due diligence should be carried out as to
the weather conditions at the relevant site.

conditions as well as the location where
the applicable weather measurements
are to be taken.
One approach could be to compare
actual weather conditions experienced
during construction with historical
weather data for the site in question.
Whether or not this is feasible depends
on the availability of historical data.
Given that the first offshore wind project
in Europe dates back to the early 1990s
the data available to permit a comparison of current and historical weather
information is limited and may not
be conclusive. For instance, metmasts
which are used to collect wind data
have only been installed in recent years,
thereby limiting the empirical value of
such data.
The FIDIC Conditions also contain force majeure provisions, the
definition of which includes natural
catastrophes such as earthquakes, hurricanes, typhoons and volcanic activity.
Although force majeure events do not
affect the obligation to make payments
to the contractor, the challenge lies in
establishing that the adverse weather
conditions being experienced are sufficiently serious so as to constitute natural catastrophes.
The LOGIC General Conditions of
Contract 2003
The LOGIC General Conditions of
Contract 2003 also deal with adverse
weather as part of the force majeure
clause. However in these Conditions
force majeure only extends to physical
disasters and excludes all other weather
conditions regardless of severity. In
contrast to the FIDIC Conditions, the

LOGIC Contract does not have a general extension of time clause. Instead,
the contractor will be held responsible
for the timely completion of all work
done and will have to notify the company (the charterer) of any proposed or
actual stoppages of work and any other
matter likely to affect the completion of
work. The LOGIC Contract does favour
the contractor insofar as it has the unilateral right to suspend works in the
event that such suspension is necessary
for the proper execution or safety of the
work in question.
Unless work is suspended due to
contractor default, the LOGIC Contract
stipulates that the contract price shall
be adjusted in accordance with the relevant provisions relating to remuneration. Parties will need to take this into
consideration and allow for appropriate
rates in the event of suspension due to
weather related conditions.
Alternative strategies
In our view none of the three contractual
regimes reviewed in this article provide a
satisfactory solution as to how to deal with
the risk of delay and disruption caused by
adverse weather. Parties who use these
forms as the basis for their agreements
will need to negotiate specific provisions
to deal with weather risks and the impact
these risks may have on the time and cost
incurred during a project.
Planning ahead
These provisions will in our experience
need to be tailored to the specific project and may need to be quite creative to
mitigate the potential impact of adverse
weather to the project as a whole. When

entering into negotiations, due diligence
should be carried out as to the weather
conditions at the relevant site so that
parties can negotiate an approach tailored to those conditions. This would
facilitate a better understanding of the
potential impact of adverse weather risk
at the outset of the project and reduce
the risk of significant schedule and/or
costs adjustments being introduced further down the line.
Weather contingencies
An allowance for adverse weather conditions can also be built into a construction schedule. Calculating a realistic
allowance can however be extremely
challenging. Weather data may provide
predictions of likely conditions over
the course of a fixed period of time.
However, each operation may require
specific windows of ‘good’ weather, for
example a period of x hours to relocate from one location to another, or y
hours to install one or more blades on
a turbine. At times or locations where
weather is typically changeable, such
weather window may take substantially
longer to appear than can be deduced
from the mean weather readings.
Against this picture, the potential
margins of error in building contingency into a project schedule are enormous. Where there are multiple vessels
working on an integrated schedule,
errors in these calculations are likely
to prove costly. Where a contractor is
contracting on the basis of a lump sum,
fixed schedule contract, it would be prudent to include significant contingency
in terms of time and cost to reflect this
risk. If the weather is favourable, the

contractor may receive a considerable
windfall and the employer may face
substantial wasted costs in terms of the
rest of the spread. In our experience,
we therefore see employers accepting
to carve out adverse weather in general, or some excess of adverse weather,
from the lump sum contract price and
include it as a reimbursable element.
This enables the project schedule to
be calculated against the most realistic projected weather patterns, thereby
minimising the risk of wasted spread
costs where the weather follows the projections. This will not cut out all the fat
however as the employer will still need
to ensure the availability of the spread
in case the projections are wrong.
Remunerating adverse weather
Another consideration is how adverse
weather delay should be reflected in the
remuneration of a contractor; in cases
where the contractor does not assume
the weather risk. This issue is straightforward in the case of day rate contracts
such as the Supplytime, where each day
of adverse weather is compensated at
the day rate (or perhaps a reduced rate),
as a further day of hire. For lump sum
contracts where instalments of a lump
sum contract are paid against specified
milestones, the picture is more complicated. In such case, the contractor
may risk liquidity issues where the
completion of the relevant milestones
is delayed due to adverse weather. We
have solved this question in the past
by including an ‘adverse weather day’
payment milestone. Another way might
be to maintain a minimum monthly
payment under the contract in addition to the milestone payments. In the
former case, if the period of adverse
weather exceeds the stipulated allowance, the contractor will be reimbursed
on the basis of the additional an ‘adverse
weather day’ milestone.
Contractor’s weather logs
Contractors will need to be careful to
observe any notice or other formal

requirements relating to claiming
an extension of time due to adverse
weather. Daily weather logs should be
kept as well as records of the work which
has been affected by weather, the nature
and cost of the delay and the steps taken
to minimise such delay. These records
should be as detailed as possible so as to
ensure there is sufficient evidence of the
severity of the weather conditions.

Developing a market standard to the
issue of adverse weather risk should be
a priority for the offshore wind sector.
Market standard approach
Developing a market standard approach
to the issue of adverse weather risk in
the construction of offshore wind projects should be a priority for the offshore
wind sector. It is likely that some degree
of tailoring would remain necessary to
reflect the peculiarities of the individual
projects. Nevertheless, all parties would
benefit from the reduced negotiation
time and increased certainty that this
would bring, not least given the complexity of multi-contracting structures
for offshore wind projects.
BIMCO has announced that its drafting committee is working a new standard contract for offshore wind farm
maintenance service vessels. Although
this will not be tailored to the larger
vessels that need to be used for the
installation of turbines, foundations,
cables and substations, it will be of
interest to see if this form provides any
progress on a market-standard approach
to dealing with weather risk. However,
no amount of clever contractual drafting
will eliminate the dramatic impact that
adverse weather can have on the timely
and on-budget completion of offshore
wind projects. •
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How secure is a

guarantee?
It is an unwelcome fact that a guarantee designed to provide
security for the performance of the obligations of a debtor sometimes
turns out to be far from secure. Where the nature and extent of a
guarantee is ambiguous Courts are often called upon to determine
the scope and validity of the security.

I

n a typical construction contract,
the shipyard’s obligation to repay
instalments is secured by a refund
or advance payment guarantee issued by
a bank. The payment obligations of the
buyer, often a special purpose offshore
company, will be guaranteed by its parent company. However what seems
simple and straightforward when these
guarantees are negotiated can become
less so when it comes to enforcement
against a resistant guarantor.
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Types of Guarantees
Under English law a distinction is drawn
between a guarantee and an indemnity.
Under a guarantee the promise given by
the guarantor is that the debtor will perform its obligations under the secured
contract. If the debtor fails to do so
then the guarantor is liable to the same
extent as the debtor under the contract.
Where the security given is an indemnity, then the obligation of the guarantor
is to pay if the debtor fails to do so. The
purpose of an indemnity is to provide
security for the debtor’s payment obligation whereas a guarantee is designed
to secure the performance of contractual
obligations.
It may be thought that if the primary purpose of providing security
is achieved then it does not matter
whether the surety given is described as
a guarantee or an indemnity. However
under English law the distinction is all
too important because there are specific

and important rules that apply to guarantees but not to indemnities. Further
these rules are strictly applied and, if
breached, may result in the guarantor
being discharged from any liability even
where the transgression is minor.
The Meritz Fire Case
The distinction between guarantees and
indemnities was recently considered
by the Court of Appeal in Meritz Fire &
Marine Insurance Co Ltd v Jan De Nul Nv
& Anor 1. Under a shipbuilding contract
the builder’s obligation to repay instalments had been secured by advance
payment guarantees issued by an insurance company, Meritz. As a result of a
corporate restructuring the shipbuilding contracts had been novated from
the original builder to a new company.
Shortly after, the buyers terminated
the contracts and demanded repay1

[2011] EWCA Civ 827

The Court had little difficulty in finding
that the refund guarantees were not
in fact guarantees but contracts of
indemnity and did not need to be signed.

ment of the instalments. The builder
was declared bankrupt and the buyers
sought to recover their instalments by
demanding payment under the advance
payment guarantees.
Meritz denied it was obliged to
refund the instalments to the buyers.
Their main argument was that they had
not consented to the novation of the
shipbuilding contract. Meritz claimed
that the surety provided by them was
in the nature of a guarantee and that
as a consequence the rule in Holme
-v- Brunskill 2 applied. Under this rule
where the underlying contract is varied
without the guarantor’s consent, then
the guarantee is discharged. Where an
underlying contract has been novated,
be it to a new yard, or, as is more common, to a new buyer, the Holme -vBrunskill rule will almost invariably
apply. That means that the guarantor
will be discharged from liability where
the novation has occurred without its
consent or affirmation. The rule does not
apply to indemnities because the guarantor’s obligations under an indemnity
are not dependent on the terms of the
underlying contract and thus its obligations will not change where there is a
variation or novation of that contract.
The Court held that the Meritz’
advance payment guarantees were
indemnities and not guarantees. This

is not an entirely surprising decision.
Despite the name by which they are
commonly described, under a refund
guarantee or advance payment guarantee the guarantor promises to repay the
sums to the buyer if the builder fails to
do so. The guarantor does not promise
that the builder will actually perform
its obligations under the shipbuilding
contract.
SWIFT Guarantees
Another important element of guarantees under English law is that in
order to be enforceable they must be
in writing and signed by the guarantor. Many guarantees however are
issued in the form of a SWIFT transmission and the question is whether
such guarantees meet the requirement of being signed. 		
In the recent decision WS Tankship II
BV v Kwangju Bank Ltd 4 the Commercial
Court was again looking at the extent to
which a buyer under shipbuilding contract could claim under a refund guarantee issued by a bank. Most of the bank’s
numerous defences were based on its
primary assertion that the guarantees
were true guarantees, not indemnities.
On this basis, the bank argued that as
the refund guarantees were in the form
of SWIFT transmissions, and thus not
signed, they were not enforceable.

The Court had little difficulty in finding that the refund guarantees were
not in fact guarantees but contracts of
indemnity and did not need to be signed.
However the Judge went on to consider
what the position would have been had
the SWIFT refund guarantees been true
guarantees. His view was that in modern times authentication by sending a
SWIFT was equivalent to authentication by signing. Thus if the name of
the issuer of a true guarantee sent by
SWIFT appears in the message header
then it will be deemed to be a sufficient
signature. This is a welcome decision
and one that will give considerable
comfort to beneficiaries receiving guarantees by SWIFT.
Conclusion
When negotiating indemnities or guarantees, whether as a beneficiary or a
guarantor, the wording need be carefully
drafted and the distinction between the
different types of sureties need be borne
in mind. It should also be rembered that
the burden of proving a valid right of
demand under a contested guarantee or
indemnity rests with the beneficiary. •

2
3
4

(1877-8) LR 3 QBD 495
Section 4 of Statute of Frauds 1677
[2011] EWHC 3103
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norwegian saleform 2012

Norwegian
Saleform 2012
The Norwegian Saleform (“NSF”) 1993 is the standard contract most
commonly used for the sale and purchase of second hand vessels.
BIMCO has recently issued an updated version of the NSF.

A

s one might expect when such
a widely used standard form is
updated the changes that have
been made are moderate. The amendments are partly editorial; such as new
definitions and a rearranged layout of
Clauses 5 and 6, and partly substantive;
such as new trigger provisions for payment of the deposit and a new provision
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in Clause 6 (b)(ii) permitting delivery
against a price reduction when the diver’s inspection reveals damage. Other
amendments reflect industry practice,
most notably the expanded list of delivery documents in Clause 8.
Clause 2: Deposit
In Clause 2 of NSF 2012, the first change
is that the deposit amount has been left
open. A deposit of 10% has been retained
as the default position where the parties have not agreed otherwise. The new
NSF includes several such “open” solutions intended to provide the standard
contract with more flexibility to meet
different market conditions.
Another important change in Clause
2 is that the buyer’s obligation to
arrange deposit has been made conditional upon: (i) the MOA being signed by
both parties and exchanged (in original
or by e-mail or fax); and (ii) confirmation from the Deposit Holder that the

account is opened. Under NSF 2012 the
buyer will have more time to pay the
deposit, and this time could possibly be
further extended by a delay in the execution of the MOA.
This amendment reflects commercial reality as the previous three day
deadline was considered by many buyers to be too short make timely payment. However this change may also
raise some interesting questions as to
when the contract will be treated as
having been concluded, at least under
English law. Typically the contract is
considered as having been concluded
when the recap is agreed. Signature
of the MOA is not required to enable
the contract to be enforced. Arguably,
this position may have changed under
English law with the NSF 2012 and
may enable both parties to have a “cool
off” period between agreeing the recap
and deciding whether or not they execute a MOA.

The inclusion of a notice provision
is clearly practically important in a
contract where such importance is put
on timely giving of notices.

Main changes /

• Clause 2 (Deposit) is
amended, by giving
buyers more time for
payment
• Clause 5 (Time and place
of delivery and notices) includes a slightly amended
notification procedure
• Clause 6 (Diver’s inspection/Drydocking) now
regulates the event of
delay caused by diver’s
inspections and allows
the seller to deliver
against a price deduction
• Clause 7 (Spares,
bunkers and other items)
obligates the seller to list
third party items onboard
failing which items must
be replaced
• Clause 8 (Delivery
documents) is substantially expanded to reflect
industry contract practice
• New clauses: Clause 17
(Notices), and Clause 18
(Entire Agreement)
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New MOA from BIMCO –
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Clause 6: Diver’s Inspection/
Drydocking
The basis of the NSF sale is that it is
concluded on a “as is” basis subject to
an underwater inspection, either by a

Under NSF 2012 the buyer
will have more time to pay
the deposit, and could also
possibly delay the time
for payment by delaying
execution of the MOA.

Another change is the second paragraph
of Clause 6 (a) (ii), lines 130-143. If the
underwater inspection reveals defects,
which the Classification Society does
not require to be rectified before the
next drydocking survey, the seller has
the right to deliver the vessel with such
defects against a price reduction. The
price reduction is the average of two
quotes from repair yards, obtained by
each of the parties. Whilst this may go
some way to resolving disputes concerning the condition of the vessel on
delivery it does not solve the problem
for a buyer who following the purchase
is required to deliver the vessel under a
charter free of defects.

diver’s inspection or by drydocking prior
to delivery.
NSF 2012 Clause 5 (b) requires the
seller to give 20, 10, 5 and 3 days’ notice
of the date on which the seller intends
to tender NOR. Clause 6 (b) links in with
this provision by requiring the buyer
to give 9 days’ notice of the intention
to request a diver’s inspection. Thus
any change in the notices given under
Clause 5 (b) will also need to be picked
up under Clause 6 (b).
NSF 1993 did not identify the consequences if the diver’s inspection could
not be carried out within 3 days of tendering NOR or before the cancellation
date. NSF 2012 addresses this issue by
providing for an extension of the cancellation date if the diver’s inspection is
delayed. To ensure that the buyer does
not become obliged to pay the purchase
price before the diver’s inspection, Clause
6 states that NOR cannot be tendered
prior to completion of the inspection.

Clause 8: Delivery Documents
The list of documents to be provided
on delivery has been substantially
extended. Clause 8 now requires both
parties to provide documents evidencing that “all necessary corporate, shareholder and other action” have been taken
to authorize the transaction, including a
power of attorney. These clauses have
been kept sufficiently general to suit
different types of companies, but the
provision does not include certificates
of registration and/or of goodstanding,
which parties may consider to add if
these are not publicly available.
NSF 2012 renames the Certificate of
Ownership as a “Certificate or Transcript
of Registry”, and this document is to be
issued on the delivery date. NSF 1993
required “current” certificates, thus creating room for debate as to whether the
requirement was met where seller provided a certificate issued a day or two in
advance.
Under NSF 2012 the seller is also
obliged to provide additional documents
which the parties previously almost

invariably listed in an Addendum or
Closing Memorandum; namely documentation evidencing closure of the vessel’s
CSR, a letter of undertaking regarding
blacklisting, commercial invoices for the
vessel and for bunkers and extras and a
copy of the cancelation letter to the satellite communication provider.
To ensure that the delivery documents are acceptable to all third parties
such as the banks and the ship registries,
it is common practice to agree copies or
forms of delivery documents shall be
exchanged in advance. The new Clause
8 (c) codifies this practice. It is also set
out in the new NSF that documents that
are not in the English language shall be
translated.
Payment procedure:
Exchange of purchase price
against delivery documents
The order in which the parties’ obligations are to be performed during the
closing meeting is often dealt with at
the last minute and can lead to disputes.
A simultaneous exchange of money
against document this is often not possible to achieve in practice. Commonly
the purchase price is used to pay off the
seller’s loan, which is secured by a mortgage over the vessel. However the buyer’s bank may be unwilling to disburse
its loan and advance the purchase price
without a Transcript of Registry free
from encumbrances or even the deletion
certificate.
A common, practical compromise
is the use of a letter of undertaking
from the seller’s bank confirming that
the mortgage will be discharged upon
receipt of the purchase price. Without
giving a final solution to this chicken
and egg problem, Clause 8 of NSF 2012
facilitates such practical solution by

providing that the Transcript of Registry
can be faxed or e-mailed from the ship
registry to the closing meeting with
originals to follow.

The list of delivery documents to
be provided by the parties has been
substantially extended.
Other changes
Clause 7 (Spares, bunkers and other
items) have been revised to clarify which
items are to be delivered with the vessel.
The buyer will normally expect equipment onboard the vessel to be included
in the sale. Clause 7 now provides that
hired or leased items are excluded only if
explicitly listed, failing which the seller
must replace such items prior to delivery.
The former arbitration clause has
been replaced by BIMCO’s new standard dispute resolution clause, which
makes English law arbitrations subject
to the LMAA terms (including the small
claims procedure), and contains a more
detailed procedure for the appointment
of arbitrators
The NSF 2012 also includes two new
clauses; Clause 17 (Notices) and Clause
18 (Entire Agreement). The inclusion of
a notice provision is of practical importance in a contract where notices have
to be given on a timely basis. The entire
agreement clause prevents the parties
from relying on previous correspondence and statements not included in the
executed MOA, and also prevents reliance on any statutory implied terms. •

Personnel news
The latest reinforcement to
Wikborg Rein’s London office
is Joe McGladdery, a former
shipbroker turned shipping
lawyer. McGladdery has experience from Clarksons, lawfirms
Simmons & Simmons and
Curtis Davis Garrard, and most
recently as general counsel of
the LNG shipping company
Qatar Gas Transport Company
Limited (Nakilat) in Qatar.
New employees in Bergen
include Christine Møen
Halvorsen, a 2011 graduate
participating in the Maritime
Trainee Program of the
Norwegian Shipowners’
Association, and Mari HuserHestetun, who has experience
from the Norwegian Ministry
of Trade and the Competition
Authority.
In the Oslo office Kaja
Oftedal has joined us from
the University in Oslo, while
Marte Dyvik has returned from
maternity leave.
Yvonne Hu and Nancy Yao,
both experienced lawyers with
background from Chinese law
firms, have joined Wikborg
Rein’s Shanghai office. Yvonne
Hu also has experience from
Ernst & Young. In addition,
Tormod Ludvik Nilsen has
moved from the Oslo office to
the Shanghai office.
Jonathan Page has relocated
to the London office.

15
finn bjørnstad

Finn
Bjørnstad
has returned to London
Finn Bjørnstad has been appointed as the
managing partner of Wikborg Rein in London.

F
phOTO: Morten Lund Mathisen

inn is no stranger to the city,
having been a partner in the
firm’s London office between
1990 and 1993, and a frequent visitor
over the years since joining Wikborg
Rein in 1985 as an associate in the
Bergen office. Finn also managed the
Singapore office from 2002 to 2005, and
has seen that office develop from two
lawyers in 2002 to 17 lawyers today.
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Further expansion of
Wikborg Rein’s international
operations
Finn has returned to London to co-ordinate the further integration of the firm’s
English law team, and to help maintain
and strengthen Wikborg Rein’s position as a provider of legal services to
the international shipping and offshore
industries. He says:
– We are an international firm,
with international clients. Many of our
Norwegian clients, too, are involved in
international business, and it makes
sense to further strengthen our English
law capabilities in London. London is a
key location for developing and maintaining first class English law competence.
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Finn identifies ‘the ability to respond’
as one of the most important qualities
required of a good lawyer.

Difficult times for the
shipping industry
Finn acknowledges that these are difficult times for the shipping and offshore
industries, against a background of continuing economic uncertainty. Indeed,
he believes that shipping has entered
the second phase of its own downturn,
with an increasing number of projects –
and individual operators – coming under
financial pressure.
– What has saved owners up to today
is liquidity and support from the rela-

tionship banks. Today, liquidity is about
to run out even for those perceived to be
the most successful shipowners, and the
banks are getting more demanding. We
see that for new projects, it is not easy
for owners and operators to secure firstclass, long-term deals for fully funded

Reputable owners and
charterers stuck in a chain
of charterparties with
defaulting counterparties
will become more focused on
not bleeding cash.

projects with reputable charterers at
rates which work well for all parties.
Money is tight, and is likely to remain
so for the foreseeable future. One of the
apparent consequences of the squeeze is
that the bigger companies in the industry are forced to adopt a much tougher
strategy than previously with their trading partners in matters involving finance
and debt. Reputable owners and charterers stuck in a chain of charterparties
with defaulting counterparties will be
less willing to maintain their good name
and honour contracts and will become
more focused on not bleeding cash.

– In such a climate, owners and operators are more likely to be involved in
disputes, and are likely to need the support of professional advisers such as law
firms more than ever before. Indeed, in
the immediate aftermath of the Lehman
Bros collapse, our firm was busier than
at any time in recent history and our
contentious English law capability
has become a very important tool in
this new market situation. Sound legal
advice pays for itself over the long term,
and can add real value.
The importance of London
Finn has no doubts about the continuing importance of London as a centre
for international maritime business. He
explains:
– Historically, London has always
been at the centre of the maritime world.
That remains the case, as evidenced by
the wealth of commercial expertise covering the likes of shipbroking, insurance,
legal services, and other shippingrelated skills. It is also an increasingly
important centre for financial services.
That is only likely to strengthen following the announcement of plans to
develop London into an international
trading centre for China’s currency.
– So London has a vital role to play
in our development as a global law
firm in the shipping and offshore markets, for business originating both in
Norway and in our offices overseas. In
the past few months alone, for example,

phOTO: Erik Burås / Studio B13

Also, from a purely logistical point of
view London is the right place to be,
with quicker physical access to Asia and
South America, for example, than is possible from Norway.
– Of course Wikborg Rein has its
original roots in Norway, but it is
increasingly recognised worldwide as a
leading law firm in the global shipping
and offshore sectors, not least in emerging markets such as China and Brazil,
where we have a very strong presence.
We are part of that strong, centuriesold Norwegian maritime cluster which
includes shipowners, offshore contractors, financiers, classification societies,
insurance underwriters and others,
and which is recognised and respected
throughout the world. That reputation
stands us in good stead when we are
competing for international business,
which is something we are doing with
increasing success.

our London office has been involved in
three major M&A transactions for nonNorwegian companies.
The good lawyer
Finn identifies ‘the ability to respond’
as one of the most important qualities
required of a good lawyer.
– You can’t be a good lawyer if you
don’t respond,” he says. – Other priorities include having a team of good people around you whom you can trust, and
the ability to understand your clients.
You need experience, and you need legal
competence. It is also important to adopt
a hands-on role, and to display enthusiasm for – and enjoyment in – your work.
Finn is confident that all these
strengths are built into Wikborg Rein’s

London operation, as they are throughout the firm’s international network.
When asked how long he anticipates
being in London, he says – I always say
‘indefinitely’. – To say otherwise is to
influence your relationships with those
you work with.
Settling back in
Finn says that London has changed
since he last lived there, becoming,
among other things, more crowded, but
he and his family are happily settled
back in the UK. Finn misses skiing and
the opportunity to cycle to work which
he enjoyed in Norway. But there are
other compensations. •
Written by Chris Hewer
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Lost in translation

Lost in translation –
The dual roles of
a solicitor and a
barrister enable
them to be more
specialized.
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Norwegian lawyers
in London
Last year Morten Baggerød and Mari Gjerstrøm Christensen each
worked for six months in Wikborg Rein’s London office acting as part
of our English law dispute resolution team. In this article they share
their experiences of handling litigation in England.

A

s part of the English team we
experienced first-hand how
English solicitors work and
the differences between English and
Norwegian litigation, both through the
preparation phases and during the hearing itself.
Solicitors and barristers
The division between solicitors and barristers is built on tradition and appears
quite “old fashioned”. Barristers may not
undertake the management, administration and general conduct of litigation,
including written or oral communication between the parties or their advisors; nor are they allowed to investigate
or collect evidence; or to receive or handle client monies. These tasks are left to
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the solicitors who are instructed by the
client in the first instance.
The solicitors select a barrister on
the basis of who they think is best suited
for the case in question. Sometimes an
academic lawyer is required whereas
in other, more fact based cases, a
skilled cross examiner will be called
for. Barristers receive their instructions
in a formal sounding document called
“Instructions to Counsel” which is prepared as if speaking in the third person.
The instructions are given in a specific
format on thick cream coloured paper.
As a final touch the instructions are tied
to the documents with a red ribbon.
Communications with a barrister are
normally conducted through his clerk
who also negotiates fees payable for the
work done by the barrister. Meetings are
arranged through the clerk although it
is not called a meeting but a “consultation” when it takes place with the leading counsel or a “conference” if with the
junior counsel.
The question that many ask themselves is whether the system of solicitors
and barristers results in a duplication of
work. In our experience the answer is
generally that it does not. The dual roles

of a solicitor and a barrister enable them
to be more specialized. For example,
solicitors are experts in gathering evidence and preparing the case, whereas
barristers are highly skilled at presenting the case where it either follows existing case precedents or where the matter
needs to be distinguished from previous
cases. Cross examination of witnesses
and experts is especially where barristers excel. The cross examination techniques have developed into something
of an art-form. We witnessed hostile
cross examinations that would never be
permitted in a Norwegian court. This
means that witnesses in English courts
need to be exceptionally well prepared.
Disclosure
Trial preparations differ extensively
between England and Norway, especially in relation to the English concept
of disclosure.
It is the responsibility of the solicitors under the Civil Procedure Rules to
take positive steps to ensure that their
clients appreciate the duties of disclosure and the importance of not destroying documents which might have to be
disclosed.

A document can be anything in which
information of any description is
recorded, including electronic documents such as e-mails, word processed
documents and databases. As became
apparent in a recent arbitration handled
by our London office, even metadata
(additional information concerning the
creation of the document) might be an
important disclosable document. There
was a dispute as to how a wording ended
up in a contract for the sale of a vessel. Through checking the metadata of
the document, we were able to find out
exactly how and when it was done, and
by whom.
Disclosure is an important part of the
litigation process in England and a great
deal of time and money is spent on this
part of the preparations. Cases can be
won or lost on how well the disclosure
process is handled.
Witness statements
An important part of the civil procedure
in England is the preparation of witness statements. This differs from the
Norwegian system where written statements are not normally used. In England
the statements are often lengthy and

highly detailed. They are used as the
witnesses’ primary evidence on which
he or she will then be cross examined.
Witness statements are normally
drafted by solicitors based on meetings
with the witness. It is imperative that

Having experienced the
Norwegian and English
systems, our view is that in
terms of getting the truth out
in the open the Norwegian
way is to be preferred.

the statement is fully understood and
approved by the witness and is in the
words and language generally used by
the witness.
During cross examination the task
of the barrister is to find the errors and
inconsistencies in the witnesses’ evidence. To a Norwegian lawyer the exercise appears hostile and is exceptionally
detailed and precise.

Having experienced the Norwegian
and English systems, our view is that
in terms of getting the truth out in the
open the Norwegian way is to be preferred. Since the statements are drafted
by the solicitors, it seems to us that
there is a risk that statements are just
another way for the party to argue its
case rather than the witnesses setting
out their “story”. That said the use of
written statements certainly speeds up
the process and enables the judge or tribunal to have a written record of parts of
the story that are not contentious.
Whilst there were many similarities
between the Norwegian and English
systems, the sheer volume of litigation
in London requires that greater thought
and effort is given to streamlining the
process. Ultimately the success of these
efforts depends on the willingness of the
lawyers to co-operate with each other
and for the judges, and in particular arbitrators, to provide effective direction on
case management issues. In England the
litigation system works well even though
at times there is a tendency for its adversarial nature to take over, with the danger
that the dispute becomes more important
than finding a resolution. •
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JOE MCGLADDERY
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Joe McGladdery –
shipbroker turned shipping lawyer
Joe McGladdery joined the London office of Wikborg Rein as a
partner on 1 January, 2012. He brings to the firm wide experience
of the international shipping industry, having previously worked
as a shipbroker and as general counsel for the largest LNG
shipowner in the world.

Building a shipping projects practice
Joe says he relishes the opportunity to develop his practice as a
shipping projects lawyer, with particular emphasis on the LNG
trades.
From shipbroker to shipping lawyer
– My industry experience has enabled me to understand
Prior to becoming a lawyer, Joe worked as a shipbroker for
how shipowners and charterers think, and what they need, not
H Clarkson & Co in London and Hong Kong. Joe was initially
only from each other, but also from their legal advisers.
attracted to the shipping industry by the international charac– As a firm, we in Wikborg Rein have the experience and
ter of the business. He enjoyed his time as a shipbroker, where
knowledge to be able to advise owners in relation to the structhe nature of the work he was involved in brought him into
turing of both their short-term and long-term vessel employclose contact with the legal profession and provided him with
ment negotiations with potential charterers. It is essential for
the inspiration to retrain as a lawyer.
owners to ensure that these arrangements are structured corJoe initially practised law at Simmons & Simmons and
rectly.
thereafter at Curtis Davis Garrard, specialising in non-contenJoe is looking forward to his new challenge with Wikborg
tious shipping matters, ranging from LNG transportation proRein.
jects to ship finance transactions, newbuilding programmes,
– Of course I was aware of the firm’s excellent international
sale and purchase transactions and chartering arrangements.
reputation, and I like the intimacy of working in a smaller
office which is part of a larger, interGeneral counsel of Nakilat
national network offering service on a
When the opportunity came, in 2007, to
global basis. I am excited at the prospect
join Nakilat, it was one that Joe could not
of being part of the team we are building
My industry experience has in London. And I hope that my practical
resist:
enabled me to understand
– Nakilat was still a young company
shipping industry experience will be of
at the time, and it was fascinating to be
great value to the firm’s clients, and help
how shipowners and
part of its development into the leading
supplement the knowledge base within
charterers think, and what
operator that it has now become. It also
the firm.
they need, not only from
developed a state of the art ship repair
Joe enjoys living in London where
and shipbuilding facility in Qatar, which
he has now settled back into life in the
each other, but also from
involved a number of significant joint
capital, although he appreciates the work
their legal advisers.
ventures with other leading operators.
and life experience he gained in both
Joe acted as the company’s general
Hong Kong and Qatar. He admits, also,
counsel and as a board member for a
that he misses waking up to the sunshine
number of its subsidiaries and joint veneach morning, and doesn’t pretend that
tures. He was responsible for developing Nakilat’s legal and
his train journey from Clapham into the City is any substitute
insurance department and formed part of the senior managefor that. But he recognises the enduring importance of London
ment team:
as a centre for maritime trade and commerce, and is pleased to
– My role in Nakilat gave me the opportunity to become
be at the heart of that with Wikborg Rein.
involved in a number of different industry sectors, and that was
invaluable.
The outlook for LNG shipping
Joe thoroughly enjoyed his time with Nakilat, with whom
Joe envisages continued growth in the LNG seaborne trades:
he maintains close contact on a business and personal level.
– Today, LNG carriers are earning in excess of $100,000 a
But family reasons largely dictated that he was unable to resist
day on the spot market and the trade is set to grow. Industry
the challenge of joining Wikborg Rein’s growing team of shipobservers anticipate that demand in the Asia-Pacific region will
ping experts in London at the start of this year.
increase significantly over the next few years, and the level of
LNG imports into India and China is expected to expand fourfold by 2020. Unlike in the past when LNG vessels have traditionally been constructed against long term charters, 2011 saw
a significant proportion of vessels being ordered on a specucontact /
lative basis in anticipation of this future demand. So it is an
exciting time for the sector generally. •
Joe McGladdery
oe joins Wikborg Rein from Qatar Gas Transport Company
Limited (Nakilat) where he oversaw the expansion of the
company into one of the world’s leading shipowners.

jmg@wrco.co.uk
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he
Singapore
International
Arbitration Centre (“SIAC”) was
established in 1991. During its
first years the institution primarily provided facilities for arbitration proceedings.

Singapore –

the new arbitration
heavyweight in Asia
According to a recent survey, Singapore is catching up on Hong Kong’s
position as the arbitration heavyweight in Asia. Should the meteoric
rise of Singapore in the arbitration field continue, Singapore may soon
dethrone Hong Kong as the leading arbitration centre in Asia.

Arbitration in Singapore 10
years ago
Ten years later SIAC transitioned from
primarily providing arbitration facilities
to actually administrating the arbitrations. However, at that time Singapore
was still not considered a major player
in the arbitration field in Asia. Five
years later a momentum was gathering
as a high level committee was formed
to review the legal services industry in
Singapore. This committee pointed out
the advantages Singapore had as an
arbitration venue and in particular its
“world-class infrastructure, excellent support facilities and services, a clean and
safe environment, political and social stability, and a strong tradition of the rule
of law supported by a capable and pragmatic judicial system”.
Various recommendations were
made, which the government followedup by changing the legal framework.
Foreign lawyers and arbitrators were
allowed to handle arbitrations in
Singapore. The powers of the courts to
grant interim measures on the basis of
foreign arbitrations were clarified and
Singapore also introduced a framework
for authenticating arbitration awards.
The final impetus was the unveiling of
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plans for an integrated arbitration facility, a complex with custom-built hearing rooms and state-of-the-art facilities.
In 2007 Maxwell Chambers was established with a promise to provide the
“world’s first integrated dispute resolution complex”.
The situation today
In 2007 the Hong Kong International
Arbitration Centre (“HKIAC”) handled
448 disputes whereas SIAC handled only
86. With Maxwell Chambers in place,
and having adopted new legislation to
attract foreign arbitrators and law firms
to Singapore, SIAC’s popularity as an
arbitral seat increased significantly.
Between 2008 and 2010, the number of
disputes handled by SIAC doubled. The
2010 International Arbitration Survey
stated that “Singapore clearly emerges as
the most popular Asian arbitral seat” and
if this continues Singapore may catchup on Hong Kong as being preferred
arbitral venue in Asia.
While HKIAC still handles more
arbitrations than SIAC, Singapore
appears to be attracting more international cases with no local connection.
Whilst the number of cases handled
by HKIAC declined by 32 percent from
2009 to 2010, the number of SIAC
cases increased by almost 24 percent.
Singapore seems to be perceived as
being neutral, independent and free
from external influence. Furthermore,
whilst Hong Kong is favoured by
Chinese parties, Singapore is the venue
of choice for many South East Asian
countries and India in particular. The
number of cases involving at least one
Indian party has risen by nearly 200
percent in the last two years alone. In
addition to the cultural, geographic
and linguistic attractions of Singapore,

there is the additional issue that Hong
Kong arbitration awards are (so far) not
enforceable in India.
Rivalry or friendly future?
Recent measures taken by Hong Kong
have been interpreted as a fight-back.

Many think the rivalry part
is hyped and overdone,
and that Singapore and
Hong Kong should rather be
seen as complimentary.

As an example, HKIAC plans a complete
makeover of its facilities with stateof-the-art technology and equipment,
including doubling its floor-space capacity to meet and surpass demands from
across the region.
However, many think the rivalry
part is hyped and overdone, and that
Singapore and Hong Kong should rather
be seen as complimentary and distinct
alternatives for parties wishing to arbitrate in Asia.
With Singapore set to host the 21st
International Council for Commercial
Arbitration Congress in June 2012,
all arbitrational eyes will be on Asia.
Meanwhile, Singapore and Hong Kong
will, no doubt, continue to raise the bar,
keeping an eye on each other and trying
to be perceived as the front runner in the
arbitration field in Asia. As it looks now,
Singapore appears to be moving towards
pole position. •
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Counterparty risk in china

Counterparty risk
in China
Shipping markets are facing their toughest challenges in almost four
decades. Charter rates are low, financing is difficult and cash is king.
Amongst the hardest hit are some of the young fledgling Chinese
shipping companies.

S

everal of the Chinese players are
new to the business. For many
of these, shipping is only one
part of a corporate conglomerate. They
have grown extremely fast, both in shipping and other parts of their business.
They are often heavily geared and financially stretched. While Western players
have been through – and learned from
– numerous previous crises, some of the
new Chinese kids on the block now suffer from insufficient cash reserves and
having over-committed to long-term
charters at the top of the market.
Wikborg Rein has acted in many
China-related charterparty disputes,
both for Western shipowners and on the
Chinese side. This has given us a unique
insight into the different mechanisms in
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play when cultures clash in distressed
charter cases.
The cultural aspect
The Chinese are widely perceived in
the West as lacking respect for written
contracts. This observation is to some
extent justified. Chinese culture is traditionally based on relationships rather
than regulation. Commercial interaction
depends on the personal bond between
the players, not on the written word contained within the four corners of a document. Sharing is key. When something
unforeseen occurs, the parties sit down
and discuss how to share the burden.
Scrutinising contracts to assess who is
liable for a particular risk has been a
very alien concept in China.
The Chinese are adapting to an
international reality. Still, the traditional mentality lingers throughout the
Chinese business community. The standard procedure for a party who wants to
renegotiate a contract is normally just
to stop paying. That is a signal calling
the counterparty to the table, triggering
renegotiation of an alleged unbalanced
contract. Westerners, on the other hand,
are understandably provoked by such

behaviour, and a common demand from
the Western side is for the Chinese to
pay all outstandings due before discussions commence.
Most Chinese are uncomfortable
with confrontation and conflict. When a
contract is in distress and the charterer
is unable to pay hire, the need to communicate is stronger than ever. Many
Western owners experience that communication simply shuts down when
problems occur. When we commence
work for a Chinese client and contact
the Western counterparty for the first
time, the latter expresses joy and relief
at “finally having someone to talk to”.
Being perceived as provocative, such
radio-silence often leads to unnecessary escalation of the conflict. Dual cultural understanding and communication
skills become crucial assets in negotiations.
The legal aspect
Obtaining and enforcing an arbitration award
Most international charterparties are
governed by English law and disputes
are referred to arbitration in London.
Although the Chinese party often seeks

to appoint a Chinese arbitrator, cultural
differences will normally be irrelevant
for the outcome of the award. English
law is still English law.
Once an award is obtained, the
creditor may commence enforcement.
If the debtor has no overseas assets,
enforcement needs to take place in
China through the local court where the
debtor is domiciled. China is party to
the 1958 New York Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards, and hence obliged to
enforce valid arbitration awards rendered in other member states. However,
there have been a number of reported
cases in which local protectionism have
made it difficult for the creditor to complete enforcement proceedings.
Validity of guarantees
Chinese shipping companies often use
Hong Kong subsidiaries as the contracting party to international charters.
These entities are normally low on both
cash and assets.
Western owners often demand
guarantees from the mainland Chinese
parent company. Most of the guarantees given by these parent companies are, however, not approved by the
Chinese State Administration of Foreign
Exchange (“SAFE”). SAFE approval is
hard to obtain, but if not in place then
it is not possible to enforce the guarantee in China as a matter of public policy. The lack of SAFE registration does
however not invalidate the guarantee
under English law. Judgements can be
obtained on such guarantees so as to
permit enforcement against any overseas assets of the guarantor.
Parent companies’ inability to
remit funds out of China
When renegotiating charters on behalf of
Chinese charterers, arguing that a reduction of the rates are crucial for the charterer’s survival, Western owners ask why
the parent company cannot simply step
up and pay on the subsidiary’s behalf.

Chinese culture has traditionally
been based on relationships rather
than regulations.

This is often legally challenging. For
a Chinese company to remit money in
a foreign currency out of China, SAFE
approval is required. To obtain approval,
SAFE officials need to review the contract in which the obligation to pay is
clearly defined. The officials will further
review whether the obligation relates
to a type of business the applicant is
allowed to engage in, according to the
business scope defined in its articles
of association. As many young Chinese
shipping players are spin offs from
enterprises with a different core business, we have seen SAFE refuse to remit
funds. Due to the crucial importance of
the defined business scope, we routinely
review counterparties’ articles of association when clients enter into contracts
in China.
The art of successful
negotiation
In these challenging times it is inevitable
that charterers will seek to renegotiate
where the charter rate is substantially in
excess of the market rate. Such negotiations are difficult at the best of times but
they are made even more difficult where
cultural and language differences restrict
the parties’ ability to communicate. The
art of successful negotiation is to know
and understand your opponent and this
is particularly true where your counterparty is a young and relatively inexperienced Chinese shipping company. •
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state immunity in hong kong
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Hong Kong –

one country, two systems,
one state immunity policy
On 26 August 2011, National People’s Congress of China (“NPC”), a Chinese
governmental body, handed down a resolution on the interpretation of the Basic Law of
Hong Kong, stating that Hong Kong is bound to follow China’s absolute state immunity
doctrine. This decision prevented enforcement in Hong Kong of an arbitration award
against assets of a foreign state, and further held that a waiver from immunity must be
given at the time when jurisdiction is invoked against the state.

he Basic Law establishes the control of the Chinese
central government over Hong Kong’s defence and
foreign affairs whilst providing for Hong Kong’s independent judicial power. The Hong Kong Court of Final Appeal’s
provisional judgment in Democratic Republic of Congo v. FG
Hemisphere Associates LLC was referred to the NPC for guidance on an issue concerning state immunity.
The Democratic Republic of Congo and FG Hemisphere
entered into credit agreements for the purpose of financing the
construction of energy infrastructure in Congo.
Due to Congo’s default of their payment obligations upon
completion of the construction, FG Hemisphere commenced
arbitration proceedings in France and Switzerland in accordance with the arbitration clause in the credit agreements.
Default awards in favour of FG Hemisphere were then obtained.
When FG Hemisphere sought to enforce these arbitration
awards in Hong Kong in accordance with the 1958 New York
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, Congo asserted that it should be protected
from enforcement under the doctrine of absolute sovereign
immunity from jurisdiction and enforcement.
Upon appeal from the Court of First Instance and the Court
of Appeal, the Court of Final Appeal had to determine the following two issues:
• Whether to apply the absolute or restrictive state
immunity doctrine.
• Whether state immunity was waived by agreeing
to an arbitration clause.
Sovereign immunity
Under the doctrine of absolute immunity, the domestic courts
of one state do not have jurisdiction to adjudicate or enforce
decisions in matters where another state is named as the
defendant. The only exception is where the defendant state
waives immunity from proceedings being brought against it.
The restrictive immunity doctrine recognises a commercial exception from immunity which provides that states (a)
do not enjoy immunity from suit where they are engaged in
commercial transactions and (b) are not immune from enforcement against their assets if the assets are used for commercial
purposes.
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China has consistently applied the absolute immunity doctrine
and has never allowed enforcement against the assets of a foreign state. This position may change if China ratifies the 2004
United Nations Convention on Jurisdictional Immunities of
States and Their Property. China has signed the Convention,
but it has not yet entered into force due to a lack of sufficient
number of signatories.
The pre-handover common law of Hong Kong had incorporated the restrictive immunity doctrine as a principle of
customary international law. There was no specific legislation
which altered this position or gave effect to China’s doctrine
of absolute sovereign immunity in Hong Kong. Therefore, the
question was whether the restrictive immunity doctrine had
survived the handover.
The NPC confirmed the Hong Kong Court of Final Appeal’s
ruling that foreign states enjoy absolute immunity from suit, and
stated that (i) the issue of state immunity falls within the scope
of defence and foreign affairs which are subject to the exclusive
control of the central government of China under Articles 13 and
19 of the Basic Law; and (ii) that Hong Kong, as a part of China,
is subject to the policy of “one country, two systems” and is therefore bound to follow China’s absolute state immunity doctrine.
Waiver
As to FG Hemisphere’s argument regarding waiver of state
immunity, the NPC supported the Court of Final Appeal’s findings, which were in line with the common law principles that
any such waiver must be given at the time when the forum
state’s jurisdiction is invoked against the defendant state. In
other words, unless a relevant state-to-state treaty applies, the
defendant state must expressly submit itself to the jurisdiction of
the Hong Kong courts at the time when proceedings or enforcement actions are commenced. Even if the state had previously
contractually waived its right to immunity, through for example
an arbitration clause, such a waiver would not be effective as a
waiver of immunity from jurisdiction of the Hong Kong courts.
Impact of judgment
This case has shown that arbitration awards issued in Hong
Kong or elsewhere will no longer be enforceable against a foreign state’s assets in Hong Kong unless the state first waives its
immunity before the courts of Hong Kong.
While the case appears to have far-reaching consequences,
the likely impact on commercial activities is limited. It will
have importance for companies who carry out business with
foreign governments or their governmental bodies, but will not
affect enforcement against other commercial entities. Parties
who are entering into business deals with foreign governments
may wish to structure their transaction so as to avoid the problems with state immunity or obtain security from a third party
or look to enforce against assets in a jurisdiction which adheres
to the doctrine of restricted immunity. •
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us chapter 11 proceedings

US Chapter 11
proceedings
can render shipping banks impotent
Given the current economic slowdown, it is no surprise that a number of US shipping
companies have filed for Chapter 11 protection in recent months, Omega Navigation
Enterprises and General Maritime Corp. being notable examples. What may come
as a surprise to many however are the recent decisions by US courts confirming that
Chapter 11 protection is available to foreign debtors who may only have a tenuous
connection with the United States.

T

he US Bankruptcy Code
(Bankruptcy Reform Act 1978,
as amended) is the federal law
that governs all insolvency cases in
the United States. One of the two main
chapters dealing with corporate insolvency is Chapter 11, which is designed
to allow a company breathing space to
restructure its debts and, if possible,
save its business.
Chapter 11 Proceedings under
the US Bankruptcy Code
After filing Chapter 11 proceedings the
company remains in control of its business and is granted court protection
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whilst it negotiates a plan of reorganisation with its creditors.
The company is subject to supervision by the bankruptcy court,
but is granted various special privileges to assist in preparing
a survival plan.
For example the company can acquire financing by giving
new lenders first priority on earnings (known as “super-priority”), which trumps the priority of existing secured creditors. A
company can also apply to the bankruptcy court for a so-called
“cramdown” procedure. Under this procedure, the loan balance
may be adjusted (reduced) to reflect the market value of the
collateral. The relevant lender will then simply become an
unsecured creditor for the difference between the original and
the adjusted loan balance. In certain circumstances, the court
may also permit the company to reject or cancel unfulfilled
contracts, if this is financially favourable to the company and
its creditors. Where failure to perform the contract amounts to
a breach of contract, then the counterparty’s only remedy is an
unsecured claim for damages.
Importantly, during this whole process, the company is
protected from all judgments, foreclosures or enforcement proceedings through the imposition by the bankruptcy court of
an “automatic stay” or “moratorium”. This is intended to have
effect globally.
Though it can be an expensive process to administer,
Chapter 11 is a very “company/debtor” friendly restructuring
tool, and it may be particularly attractive to companies from
jurisdictions where local insolvency laws are more restrictive.

Connection with the US?
The relevant provision of the US
Bankruptcy Code (11 U.S.C. §109(a)) provides that “… only a person that resides
or has a domicile, a place of business or
property in the US may be a debtor under
this title.” Recent decisions have shown
that the US bankruptcy courts are interpreting this definition of “property”
rather widely. It would appear that only
nominal property in the US is required
in order to establish a sufficient geographical connection.
An important recent case is that of
Marco Polo Seatrade BV which, together
with three of its group companies, successfully filed for Chapter 11 in the bankruptcy courts of the Southern District of
New York in August 2011. The companies were Dutch single purpose companies with no offices or employees in the
US, the loan documents were governed
by non US law with non US courts having exclusive jurisdiction. All the companies’ secured creditors were non US
entities.
The bankruptcy court ruled that
because (i) one of the Dutch companies
had paid a USD 250,000 retainer to a US
law firm (on the day it filed for Chapter
11) and (ii) USD 1,000,000 was held in
a pooled escrow account in the name of
a third party in a New York bank, representing freight income owed to the
single purpose companies from a shipping pool, there was a sufficient nexus
to establish jurisdiction for the purpose
of Chapter 11. As a result, enforcement
action previously taken by Marco Polo’s
lenders, Credit Agricole and Royal Bank
of Scotland, had to be withdrawn, much
to the frustration of the lenders.
Effect on secured creditors?
Given the wide reaching effects of the
special privileges given to debtors under

Chapter 11, secured creditors may understandably be unwilling to recognise the “automatic stay” where they consider the
debtor to have an insufficient connection with the US. However,
by enforcing security after notice of the “automatic stay”,
secured creditors risk being held in contempt of court and having sanctions imposed on them by the US bankruptcy courts,
including fines of up to USD 25,000 per day.

The company is subject to supervision
by the bankruptcy court, but is granted
various special privileges to assist in
preparing a survival plan.
Once a company has filed for Chapter 11, a secured creditor’s
only recourse is to petition the relevant bankruptcy court to
dismiss the application. To do so, the creditor must successfully persuade the court that either the company filed in bad
faith (i.e. that the company is too far gone to effectively reorganise itself) or that the creditors’ interests generally are better
served by bankruptcy proceedings in the debtor’s home jurisdiction. However it can take the court up to a year to decide
on a dismissal application, and during this time the creditors’
hands are effectively tied.
Chapter 11 can, therefore, effectively render secured creditors impotent, depriving them of their contractually agreed
rights of foreclosure and enforcement. In addition, through the
use of the potent restructuring tools such as the “cramdown”
procedure and “super-priority”, Chapter 11 proceedings can
adversely affect the secured creditors’ position.
	Given that the current outlook for the shipping markets in
2012 remains bleak, many more companies with little US connection may seek to attempt to avail themselves of Chapter
11 protection in the coming months. Whilst this may be good
news for shipping companies, it may prove to be a worrying
trend for secured creditors in Europe and beyond. •

A version of this article was published in Seatrade Asia Week,
Issue 89 on 6 January 2012.
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hns convention

New hope for the

HNS Convention?
The HNS Convention (the International Convention on Liability and Compensation for
Damage in connection with the Carriage of Hazardous and Noxious Substances by Sea,
1996) has still not entered into force although 16 years has passed since it was adopted.
Eight countries have now signed the 2010 Protocol designed to overcome the practical
problems that have prevented the Convention from entering into force.

T

he HNS Convention establishes a new liability and
compensation regime that will cover not only pollution
damage from hazardous and noxious substances carried by ships, but also the risks of fire and explosion, including
loss of life or personal injury and loss of or damage to property.
The compensation regime
The Convention will create a two-tier compensation system
which is largely modelled on the existing regime for oil pollution from oil tankers under the 1992 Civil Liability Convention
and the 1992 Fund Convention. The financial burdens of the
new regime will be shared by shipowners and cargo interests.

contacts /
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hst@wr.no

Shipowners will contribute to the first tier through strict liability for damage caused by hazardous and noxious substances
(“HNS”) in connection with their carriage by sea. Liability may
be limited, but for significantly higher amounts than under the
current global limitation rules. The maximum liability will
be 100 million SDR (approx. USD 150 million). Where damage is caused by packaged HNS, or by both packaged and bulk
HNS, the maximum liability will be 115 million SDR (approx.
USD 173 million). The shipowner will be obliged to take out
compulsory liability insurance covering this liability, and the
injured party will be entitled to bring a direct action against
the liability insurer.
The second tier of compensation will be a compensation
fund – the HNS Fund – which will compensate the injured
party to the extent that he does not receive full indemnification
from the shipowner or his insurer. The Fund will cover claims
arising out of the same incident for amounts up to 250 million
SDR (approx. USD 375 million) in so far as such claims are
not covered by the shipowner or his insurer. The Fund will be
financed by contributions from the receivers of HNS cargo.
The HNS Convention will enter into force when it has been
ratified by at least 12 states, of which at least four states each
have a minimum fleet of 2 million gross tonnage, and when the

A state party who fails to comply with
the annual reporting requirements, will
be temporarily suspended as a state
party to the Convention.

IMO’s Secretary General has received information substantiating that these states have received a total quantity of at least
40 million tonnes of HNS cargo in the year prior to ratification.
So far 14 states have ratified the HNS Convention, but they
have not satisfied the tonnage requirement nor the requirement for notification of the amount of HNS cargo received.
The Protocol addresses a number of the practical problems which have prevented a sufficient number of states from
ratifying the Convention and complying with the reporting
requirements.
Changes introduced by the Protocol
Firstly, in order to overcome difficulties that some states have
experienced in getting an overview of the receivers of HNS
cargo shipped in packages, and thereby report the total amount
of received HNS cargo, the Protocol differentiates between
HNS shipped in packages and in bulk, and exempts packaged
HNS from the contribution system. However, damage caused
by packaged HNS cargo will still be covered by the owner’s liability insurance and the Fund. Furthermore, the owner’s limit
of liability for damage caused by packaged HNS is increased by
15 % compared to HNS shipped in bulk.
The second problem with the Convention has been that
some states have failed to provide IMO with information
required regarding the quantity of HNS cargo imported in the
year prior to ratification and thereafter on an annual basis. In
response to this, the Protocol imposes sanctions on states that
do not comply with their reporting obligations. An instrument
of ratification which is not followed by a report on the received
quantity of cargo the prior year will not be accepted by the
IMO. Furthermore, if a state fails to comply with the annual
reporting requirements, it will be temporarily suspended as a
state party to the Convention until the required reports have

been provided. As a result, these states will not be entitled to
rely on the rights and obligations of the state parties under the
Convention. Moreover, the right to compensation for incidents
which occur in the state, except from death and personal injury,
will be lost unless the state provides the reports within a certain deadline. However, the owner’s liability under the HNS
Convention will not be affected.
A third problem was that the owners of LNG cargo prior
to discharge, who have been responsible for paying contribution fees to the HNS Fund, have defaulted in their payment
obligations. In view of the fact that many of these companies
have been located outside the jurisdiction of the state parties, it has been difficult to enforce the payment obligations.
In order to avoid this problem, the Protocol provides that
the responsibility for paying the fees rests with the receiver
of the LNG cargo, unless the owner of the cargo has agreed
with the receiver of the cargo to pay the fees and the relevant
Convention state has been informed. However, the receiver
will remain liable for paying the fee even if the owner of the
cargo does not pay.
Due to the long term nature of LNG sales contracts, receivers may have difficulties in passing the responsibility for paying the fees onto the sellers. Therefore, due the uncertainty
over which entity is ultimately left to foot the bill, importing
states may be less enthusiastic to ratify the Protocol.
Entry into force
The Protocol will enter into force on the same conditions and at
the same time as the HNS Convention. So far the Protocol has
been signed by Norway, Denmark, Canada, France, Germany,
the Netherlands and Turkey, but it remains to be seen how
effective the Protocol will be in facilitating the entry into force
of the HNS Convention. •
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buying ships in japan
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Buying ships in

Japan
Japanese shipowners are currently experiencing heavy losses in their
shipping operations. This has led to a massive liquidity squeeze which
in turn is forcing many of them to sell their vessels. This creates
opportunities for foreign buyers but those who choose to buy need to be
aware of the industry norms when concluding a transaction in Japan.

apanese shipowners have for a
long period experienced a combination of bad freight markets, a
weak US dollar and a surging yen, resulting in low income and high expenses.
As we entered 2012, one US dollar was
worth approximately 77 Japanese yen
whereas five years ago the value was
119 yen. This imbalance provides a
number of commercial opportunities
for foreign shipowners. While Japan
in general is a comfortable place to do
business there are a number of Japanese
industry norms and potential pitfalls
that would-be buyers need to be aware
of when buying vessels from Japanese
shipowners.
Japanese shipowners will generally
honor what has been agreed between the
parties, but their contracting approach
may often be inflexible and formalistic.
Typically this is shown by, for example,
demanding delivery documents exactly
as provided for in the sales contract,
which may cause a problem when time is
critical. Japanese shipowners prefer and
expect things to be done well in advance
with a safety buffer to allow for errors
and unexpected events. Consequently,
last minute solutions are frowned upon
and buyers need prepare themselves for
the closing well in advance.
Almost invariably Japanese owners
will require the closing to take place in
Japan, partly for convenience sake and
partly to enjoy the advantage of a home
turf where they are familiar with all
procedures. However, this is often also

contact /
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a requirement of the sellers’ bank. The
common procedure is to arrange closing in the offices of the Japanese bank/
mortgagee.

The Japanese prefer and expect others to do
things well in advance.

The industry norm for payment, which
seldom is deviated from, is that the
balance of the purchase price is paid
by a conditional SWIFT message to be
released pending a signed protocol of
delivery and acceptance and/or release
letter. Payment letters are seldom used.
A regular joint deposit account is normally opened for the payment of the
deposit. Japanese sellers often want the
buyer to share the bank fees involved as
these may be substantial, amounting to
USD 30,000 in some banks.
In addition, Japanese sellers often
require the balance of the purchase
price to be remitted three days in
advance of the closing. With this
arrangement, their bank will accept to
delete the mortgage over the vessel so
that the buyers can take delivery of an
encumbrance-free vessel. However, in
case of distress sales, the risk-averse
and rigid Japanese banks will often only
accept a preliminary deletion, combined with an irrevocable undertaking
to permanently delete the mortgage
after delivery.
It is well worth keeping in mind that
presence is always appreciated in Japan.
For a foreign buyer it can be a very good
investment to pay a courtesy visit to a
Japanese seller to build trust. •
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Unseaworthiness

“Sunna”

The Supreme Court of Norway recently rendered a decision that
may increase shipowners’ liability for where claims are made by
cargo interests based on the master’s nautical errors during the
voyage, by limiting owners’ right to rely on the nautical faults
exception in the Norwegian Maritime Code (“MC”).

phOTO: Rolf Formo / Telemarksavisa

Norwegian
Supreme Court
decision on
unseaworthiness
T

he “Sunna” grounded in UK
waters off Swona Island when
carrying a cargo of ferrosilicon from Grundartangi, Iceland to
Scunthorpe, England. The cause of the
incident was that the only officer on
watch fell asleep. Subsequent investigations revealed that the Master had
implemented a bridge manning routine
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which was not in compliance with the
STCW Convention (the International
Convention on Standards of Training,
Certification and Watchkeeping for
Seafarers of 1978). More specifically, the
vessel did not always have a designated
lookout when navigating in darkness.
About two months prior to the grounding, a port state control inspection carried out in the Netherlands had revealed
this. As a result, the owners’ designated
person ashore under the ISM Code (the
“DPA”) instructed the Master to ensure
compliance with the applicable regulations by issuing a non-conformity note
and giving the Master oral instructions
in a meeting. Disregarding these instructions, the Master continued his illegal
watchkeeping routine and instead made
incorrect entries in the deck log book,

making it appear as if there was a separate lookout on duty after dark.
The Arguments
The cargo interests primarily alleged
that the Master’s watchkeeping practice
rendered the vessel unseaworthy pursuant to the MC Section 276, second paragraph. This provision states that owners
will be liable if they cannot prove that
due diligence was exercised in making
the vessel seaworthy at the commencement of the voyage. Alternatively, the
cargo interests argued that the grounding was caused by the owners’ own fault
as they failed to prevent the Master
from continuing his watchkeeping routines, cf. Section 275 of the MC.
The owners’ defence was that the
grounding was caused by an error in
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Unseaworthiness

maritime emergency response team

Oslo District Court found that the
grounding was caused by the owners’
fault, and the owners were held liable for
the cargo damage and salvage costs.

navigation and in the management of
the vessel, and thus they were exempted
from liability under the MC Section 276,
first paragraph, no. 1.
The Decisions of the Lower
Courts
Oslo District Court found that the
grounding was caused by the owners’
fault, and the owners were held liable for the cargo damage and salvage
costs. The court held that the DPA’s
measures were insufficient to stop the
Master’s illegal watchkeeping practice
and to ensure that he complied with the
watchkeeping regulations. The owners
were identified with the DPA in this
respect.
Borgarting Court of Appeal reversed
Oslo District Court’s judgment. The
three judges of the Court of Appeal saw
no basis for criticising the DPA for not
having done more. The Court of Appeal
also rejected the argument that the
Master’s watchkeeping practice made
the vessel unseaworthy at the commencement of the voyage, as the vessel
was sufficiently manned to complete the
voyage safely. The Master could have
complied with watchkeeping rules by
utilising the available crew differently,
and the failure to utilise the available
crew correctly was considered a nautical
error which exempted owners from any
liability.

The Supreme Court Decision
The Supreme Court held in favour of the
cargo interests and found owners liable.
The basis for the decision was that owners had failed to make the vessel seaworthy prior to the commencement of the
voyage under MC Section 276, second
paragraph. The watchkeeping practice
was held to constitute unseaworthiness as the practice was in operation at
the commencement of the voyage. The
Supreme Court stated that the voyage
had to be considered as a whole, and the
fact that the vessel had a proper bridge
manning at the time she left port did not
change this position.
When considering if the watchkeeping practice was an act attributable to
the owners, the Supreme Court held that
the owners must be identified with the
Master. The Supreme Court stated that
at the commencement of the voyage, it
was clear to the Master that the vessel
would regularly fail to be seaworthy
during darkness due to the watchkeeping practice. It was thus not necessary for the Supreme Court to consider
whether the owners themselves could be
criticised for not stopping the Master’s
watchkeeping practice.

itself constitute unseaworthiness at
the commencement of the voyage. This
applies even though the practice is made
up of repeated nautical errors and thus,
viewed in isolation, is a single error
exempted from liability, and occurring
at sea after the commencement of the
voyage.
It also follows from this judgment
that under Norwegian law, there is full
identification between the Master and
the owners in relation to the duty to
make the vessel seaworthy. Hence, if the
Master repeatedly commits navigational
errors this may amount to unseaworthiness, even if the owners are unaware,
and cannot be criticised for being unaware, of the Master’s errors.
Under English law, this issue would
be considered as a question of whether
or not the owners were or should have
been aware of the practices on board and
whether vessel was unseaworthy by reason of the Mater’s incompetence and if
so, whether the owners can be criticised
for employing an incompetent Master.
In our opinion, this would be the preferred way to deal with this issue, but
the Supreme Court of Norway does not
agree. •

Consequences for Owners
It follows from the “Sunna” judgment
that an established practice onboard,
which is erroneous or illegal, may in

The owners were represented by Oddbjørn
Slinning and Nina Hanevold of Wikborg
Rein.

WIKBORG REIN’S
MARITIME EMERGENCY RESPONSE TEAM
AVAILABLE WORLDWIDE 24/7
Members of our Maritime Emergency Response Team
have extensive experience in handling the practical and
legal issues associated with casualties and maritime
emergencies. Our team, led by Morten Lund Mathisen,
assists insurers and owners in connection with a wide
range of incidents.

Cases handled by the Maritime Emergency Response Team
KS Endeavour Explosion and fire of jack-up
rig, Nigeria
Ikan Jahan Grounding and LOF/transhipment, Indonesia
Rena Wreck removal of grounded container
vessel, New Zealand
Nordlys Fire on passenger vessel and c/w
berth, Norway
B Oceania Wreck removal of bulk carrier,
Malacca Strait
Navios Saggittarius Salvage of grounded
bulk carrier, Denmark
Double Prosperity Salvage of grounded
bulk carrier, Bakud Reef, Philippines
Godafoss Salvage of grounded multipurpose container vessel, Norway
Jupiter 1 Wreck removal of capsized semisub accommodation rig, Gulf of Mexico
Hub Kuching Fire, CTL and salvage of container vessel, South China Sea
Far Grimshader Supply vessel c/w semisub Songa Dee, North Sea
West Atlas Wreck removal of drilling rig;

blowout and fire, Timor Sea, Australia
Full City Bulk carrier grounding; oil
pollution and refloating, Norway
Crete Cement Refloating and sale of
grounded cement carrier, Norway
Bourbon Dolphin Anchor handler capsized;
sinking, total loss and casualties, Shetland
Repubblica di Genova Refloating and sale
of roro ship, cargo claims, Antwerp, Belgium
Server Grounded bulk carrier; oil pollution
and wreck removal, Norway
Alaska Rainbow Cargo vessel c/w
passenger ferry, River Mersey, England
Fjord Champion Grounded oil tanker; fire
and salvage, Norway
Hyundai No. 105 Car carrier c/w VLCC
Kaminesan Sinking, wreck removal and
cargo claims, Singapore Strait
Rocknes Grounding and capsizing of bulk
carrier; oil pollution, refloating and casualties, Norway
Panam Serena Explosion and fire on
chemical tanker; total loss, terminal claims,

sale of vessel and casualties, Sardinia, Italy
Vans Princess Grounding of roro vessel;
total loss, oil pollution and cargo claims,
Tartous, Syria
Tricolor Car carrier c/w container ship
Kariba Sinking, wreck removal and cargo
claims, English Channel
Hual Europe Grounding of car carrier;
fire, oil pollution, wreck removal and cargo
claims, Tokyo Bay, Japan
Amorgos Grounding of bulk carrier; sinking
and oil pollution, Taiwan
Dole America Cargo vessel c/w Nab Tower;
salvage, Portsmouth, England
Norwegian Dream Cruise ship c/w container ship, English channel
Ever Decent Fire, salvage, personal injury
and cargo claims, English channel
Sun Vista Cruise vessel, fire and total loss,
Malacca Strait
Clipper Kawa Bulk carrier grounding after
typhoon, total loss, Kandla, India

MARITIME EMERGENCY RESPONSE TEAM CONTACTS:
Europe & Worldwide
Morten Lund Mathisen
+47 994 57 575
Gaute Gjelsten
+47 995 23 535
Henrik Hagberg
+47 916 16 888

London
Andreas Fjærvoll-Larsen
+44 7711 304 251

Bergen
Jon Heimset		
+47 908 55 702

Kobe
Torgeir Willumsen
+81 903 260 7668

Singapore
Chris Grieveson
+65 9112 8445

Shanghai
Yafeng Sun
+86 1391 700 6677

Emergency number:
+47 22 82 77 00
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shipping offshore contacts

Oslo
Kronprinsesse Märthas pl. 1
PO Box 1513 Vika
0117 Oslo, Norway
Tel +47 22 82 75 00
oslo@wr.no
Partners
Trond Eilertsen tei@wr.no
+47 22 82 76 12/+47 901 99 186
Anders W. Færden awf@wr.no
+47 22 82 75 44/+47 908 28 382
Gaute Gjelsten ggj@wr.no
+47 22 82 76 31/+47 995 23 535
Henrik Hagberg heh@wr.no
+47 22 82 75 52/+47 916 16 888
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Bernhard Haukali bha@wr.no
+47 22 82 76 16/+47 480 34 625

Our services /
• Construction, repair and conversion 		
contracts for ships, rigs and other 		
offshore units.
• Sale and purchase of ships, rigs and 		
other offshore units.
• Ship financing, liens and mortgages
• Organisation and management
structures for shipowners.
• Restructurings and acquisitions of 		
shipping and offshore companies.
• Emergency response and casualty 		
work, including investigations, 		
limitation of liability, liability for 		
oil spill and collisions, maritime 		
inquiry, wreck removal and related 		
public law issues.
• Chartering and operation of ships, 		
both general marine and offshore.
• Offshore charter contracts for, rigs, 		
FSOs, FPSOs, FSRUs and FLNGs.
• Cargo claims and crew matters.
• Arrest, salvage and general average.
• Maritime insurance, including hull & 		
machinery and P&I claims and
interpretation of club rules.
• Registration of ships, choice of flag 		
and registration.
• Control and classification of ships.
• Freight forwarding and land
transportation.

WIKBORG REIN’S
SHIPPING OFFSHORE GROUP
Wikborg Rein’s Shipping Offshore Group is a leading
global maritime practice with more than 80 dedicated
Norwegian, English, Chinese and Singaporean lawyers.

Morten Lund Mathisen mlm@wr.no
+47 22 82 76 75/+47 994 57 575
Johan Rasmussen jra@wr.no
+47 22 82 76 35/+47 918 00 933
Oddbjørn Slinning osl@wr.no
+47 22 82 75 14/+47 481 21 650
Are Zachariassen aza@wr.no
+47 22 82 76 72/+47 909 18 308
Senior Lawyers
Guy C. Leonard gcl@wr.no
+47 22 82 76 37/+47 977 35 003
Herman Steen hst@wr.no
+47 22 82 75 94/+47 930 34 693
Senior Associates
Morten Baggerød mba@wr.no
+47 22 82 75 76/+47 957 71 195

Over the last three years we have been instructed on more than 2500 international shipping and offshore cases, and we have acted on numerous crossborder transactions in more than 50 countries. We serve clients across the
full range of shipping, transport and offshore activities, including shipowners,
offshore companies, marine insurers, shipyards, equipment providers, shipbrokers and agents, shipping banks as well as companies related to freight
forwarding and land transportation.

Kaja Oftedal kof@wr.no
+47 22 82 75 90/+47 926 26 034
Ole Johan Stensli ojs@wr.no
+47 22 82 76 45/+47 901 49 875
Bergen
Olav Kyrresgt. 11
PO Box 1233 Sentrum,
5811 Bergen, Norway
Tel +47 55 21 52 00
bergen@wr.no
Partners
Øyvind Axe axe@wr.no
+47 55 21 52 71/+47 970 55 558
Linn Hertwig Eidsheim lhe@wr.no
+47 55 21 52 21/+47 970 55 557
Christian Friis cfr@wr.no
+47 55 21 52 35/+47 911 48 237
Jon Heimset jhe@wr.no
+47 55 21 52 72/+47 908 55 702
Øystein Meland ome@wr.no
+47 55 21 52 75/+47 901 42 033
Geir Ove Røberg gor@wr.no
+47 55 21 52 65/+47 900 35 045
Lars Inge Ørstavik lio@wr.no
+47 55 21 52 69/+47 918 53 534
Senior Lawyers
Richard Bjerk rbj@wr.no
+47 55 21 52 31/+47 918 71 961
Terje Fiskerstrand tfi@wr.no
+47 55 21 52 56/+47 917 97 279

Ena Aarseth Barder eba@wr.no
+47 22 82 75 45/+47 958 30 638

Christian James-Olsen col@wr.no
+47 55 21 52 70/+47 928 33 919

Marie Efpraxiadis mef@wr.no
+47 22 82 75 15/+47 913 76 313

Senior Associates
Hågen Hansen hag@wr.no
+47 55 21 52 68/+47 920 67 807

Mari Gjerstrøm mgj@wr.no
+47 22 82 75 74/+47 990 32 991
Vidar Løhre vlo@wr.no
+47 22 82 76 42/+47 988 10 677

With offices in Oslo, Bergen, London, Singapore, Shanghai and Kobe, and
an alliance with Brazilian law firm Vieira, Rezende, Barbosa e Guerreiro
Advogados, Wikborg Rein has a unique industry knowledge and competence matched with an international presence. The Group, together with
many of our individual lawyers, has for many years been recommended as
leaders in their field by Legal 500, Chambers and other rating agencies. In
2011 the firm was awarded Lloyd’s List Asian Maritime Law Firm of the Year
Award.

Annette Eriksrud Lund ael@wr.no
+47 22 82 75 17/+47 975 23 608

Cecilie Koch Hatlebrekke ckh@wr.no
+47 55 21 52 81/+47 416 49 158
Torunn Onarheim Hauge toh@wr.no
+47 55 21 52 29/+47 970 78 920

London
Cheapside House
138 Cheapside
London EC2V 6HS, England
Tel +44 20 7367 0300
london@wr.no
Partners

Kobe
Sannomiya Kokusai Bldg. 5F
1-30, Hamabe-dori 2-chome
Chuo-ku
Kobe 651-0083, Japan
Tel +81 78272 1777
kobe@wr.no

Finn Bjørnstad fbj@wrco.co.uk
+44 20 7367 0335/+44 771 4126 300

Japan Representative
Torgeir Willumsen twi@wrco.jp
+81 78 272 1777/+81 90 3260 7668

Clare Calnan clc@wrco.co.uk
+44 20 7367 0304/+44 759 560 7958
Rob Jardine-Brown rjb@wrco.co.uk
+44 20 7367 0305/+44 7785 722 147
Joe McGladdery jmg@wrco.co.uk
+44 20 7367 0302/+44 771 311 3115
Senior Lawyers
Birgitte Karlsen bka@wrco.co.uk
+44 20 7367 0309/+44 7525 071 742
Senior Associates
Chelsea Chen cch@wrco.co.uk
+44 20 77367 0323/+44 7927 226 459
Jonathan Page jpa@wrco.co.uk
+44 20 77367 0303/+44 7713 112 103
Associates
Olivia Boyle olb@wrco.co.uk
+44 20 7367 0327/+44 7713 113 078
Lesley Tan les@wrco.co.uk
+44 20 7367 0314/+44 788 9605 529
Linn S. Benjaminsen lsb@wrco.co.uk
+44 20 7367 0306/+44 0784 169
7476
Christel Kvalvik chk@wrco.co.uk
+44 20 7367 0307/+44 7730 066 553
Andreas Fjærvoll-Larsen
afl@wrco.co.uk
+44 20 7367 0321/+44 7711 304 251
Shanghai
Hong Kong New World Tower,
Room 1702
No. 300 Huai Hai Middle Road
Shanghai 200021, China
Tel +86 21 6339 0101
shanghai@wr.no

Erik Hoffmann-Dahl ehd@wr.no
+47 55 21 52 39/+47 920 92 385

Partners
Yafeng Sun yfs@wrco.com.cn
+86 21 6339 0101/+86 1391 700 6677

Torgeir Hovden tho@wr.no
+47 22 82 76 48/+47 414 57 707

Geir Sviggum gsv@wrco.com.cn
+86 21 6339 0101/+86 1391 861 3473

Henrik M. Hafstad hmh@wr.no
+47 22 82 75 63/+47 922 15 283

Kristoffer Larsen Rognvik klr@wr.no
+47 55 21 52 42/+47 970 55 566

Nina M. Hanevold nmh@wr.no
+47 22 82 75 09/+47 911 18 200

Associates
Morten Valen Eide mei@wr.no
+47 55 21 52 67/+47 932 20 980

Senior Lawyers
James Daniel Connelly
jdc@wrco.com.cn
+86 21 6339 0101/+86 1361 170 0124

Ellen Søiland eso@wr.no
+47 22 82 75 68/+47 938 14 014
Associates
Øystein Djuv-Stiansen ods@wr.no
+47 22 82 76 59/+47 414 80 933

Greta Hollmén gho@wr.no
+47 22 82 75 35/+47 984 79 463
Kjetil Jansen kjj@w.no
+47 22 82 76 36/+47 408 69 779
Tormod Kløve tkl@wr.no
+47 22 82 75 96/+47 936 49 664
Yannis Litinas yli@wr.no
+47 22 82 75 29/+47 912 46 775

Mari Huser-Hestetun mhh@wr.no
+47 55 21 52 78/+47 917 59 272
Anja Kallestad akl@wr.no
+47 22 55 21 52 96/+47 995 32 619
Kristine Møen Halvorsen cmh@wr.no
+47 55 21 52 14/+47 924 34 769

Ronin Zong rlz@wrco.com.cn
+86 21 6339 0101/+86 1381 665 0656
Associates
Claire Jiang cji@wrco.com.cn
+86 21 6339 0101/+86 138 1676 7292
Emma Yang eya@wrco.com.cn
+86 21 6339 0101/+86 139 1742 7798
Xiaochen Yu cch@wrco.com.cn
+86 21 6339 0101/+86 135 8588 9786
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