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Update 9 2012
This Update is produced by Wikborg Rein. It provides a summary of the legal issues, but is not intended to give specific
legal advice. The situations described may not apply to your circumstances. If you require legal advice or have questions
or comments, please contact your usual contact person at Wikborg Rein or any of the contact persons mentioned herein.
The information in this Update may not be reproduced without the written permission of Wikborg Rein.
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EDITORIAL

Dear friends and readers;
In these turbulent times, with depressed shipping
markets, most of you are understandably focused on
making the most of existing opportunities rather than
considering growth and new investments.

M

In this edition of Update we provide you with a broad variety of articles. On the shipping side we are looking at the introduction of new limits under the LLMC and the
new pollution regulations in China that affect all foreign vessels calling at Chinese
ports. Despite the difficult market conditions, ships continue to be ordered on terms
that are becoming more favourable to buyers. Now is an opportune time to look at
the various shipbuilding forms and available insurance for coverage of risks during
the construction process.
On the offshore side opportunities continue to be available for contractors with further developments in the Norwegian and UK sectors as well as new projects in Brazil,
Asia and West Africa. Orgalime have responded to the continued expansion of offshore activities with the introduction of the 2012 conditions. This provides us with a
useful opportunity to review the key risk areas in offshore contracts and joint venture
arrangements.
Asia continues to be an important market for our clients and we take the opportunity
to tell you about our Singapore office and practice, and to emphasise the benefits of
doing business in Singapore.
We also bring further news from our other offices outside Norway, which continue to
expand as part of our aim to build a worldwide sustainable practice based on industry
experience and in depth legal competence. We are proud to celebrate the first 20 years
of our London office as well as the 10th anniversary in Shanghai later this autumn.
Enjoy reading and as always, we are open to and very much welcome feedback from
you, both on your likes and dislikes, and suggestions for future articles of interest and
possible improvements.

Øystein Meland
Head of Wikborg Rein’s Shipping Offshore Group
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ost shipping markets are at their very bottom, capital is expensive and
financing difficult to find. Even so, as we all know, shipping is a cyclical
business and when markets are down, they can only move in one direction, upwards. The question is timing, and trying to be prepared when the markets
finally begin to move again.
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Orgalime S2012
In March this year Orgalime unveiled the S2012 General Conditions
relating to the supply of mechanical, electrical and electronic products.

T

he intention of the new conditions is to revise and update the
well-known Orgalime S2000
Conditions that are used extensively
within the shipping and offshore industry.
WHAT IS NEW?
Whilst Orgalime S2012 introduces
some notable changes, importantly, the
balanced approach to risk and liability
that is a key feature of the Orgalime
S2000 Conditions has not been changed.
The main differences between the two
conditions are:

•
•

•

•

•

•
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The EXW (Ex Works) Incoterm delivery provision has
been replaced by the FCA rule (Free Carrier);
The Supplier’s right to extend the time for delivery now
includes any circumstance attributable to the Buyer.
Under Orgalime S2000 extensions were only permitted
if the delay resulted from force majeure or from an act or
omission of the Buyer;
Liquidated damages are to be calculated on the basis of
commencement of the week rather than to each completed week of delay as in the previous conditions;
The Supplier has been given the right to claim recovery
costs of 1% of the amount outstanding in addition to
default interest should the Buyer fail to pay on time;
Where defects occur which cannot be repaired by the
Supplier, the Buyer’s right to terminate and claim compensation up to 15% is limited to that part of the product
which cannot be used as intended by reason of the defect;
Further examples of force majeure events have been
added, including currency and export restrictions, epidemics, natural disasters, extreme natural events and
terrorist acts.

COMPARISON WITH NL 09
The NL Supply Conditions (NL 09) issued by the trade organisations for engineering industries in Denmark, Finland, Norway
and Sweden are treated as the Nordic standard conditions.
Comparisons are often made between these conditions and
Orgalime S2012. The NL 09 Supply Conditions for the supply
of machinery and other mechanical, electrical and electronic
equipment were a revision of the 2001 version (NL 01). Whilst
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Orgalime S 2000 and NL 01 were almost
identical this is not the case with the
successor revisions.
The liability regime in Orgalime
S2012 is not significantly different to
that found in Orgalime S2000. The
Supplier’s liability for delayed delivery,
defects and that arising on termination
is much greater under NL 09 than in NL
01. This increase in exposure reflects a
notable trend seen in the standard contracts adopted in the Nordic countries.
DELAY
The maximum liquidated damages for
delay under Orgalime S2012 is 7.5% of
the contract price, whilst in NL 09 the
figure is 10%. Further, the liquidated
damages under NL 09 are payable at a
rate of 1% of the purchase price for each
commenced week of delay, whereas
under Orgalime S2012 the equivalent
rate is 0.5%.
The Buyer’s right to terminate due to
delayed delivery is exercisable after 16
weeks of delay (15 weeks plus notification of termination of at least one week)
under Orgalime S2012, whereas under
NL 09 the Buyer needs only to wait 11
weeks (10+1 week) before acquiring a
right to terminate.
DEFECTS
Under both Orgalime S2012 and NL 09
if a product defect is discovered during
the guarantee period, the Supplier is
required to remedy the defect at its own
cost without undue delay, failing which
the Buyer may undertake the work itself
or employ a third party to do the work,
and in both cases at Supplier’s risk and
expense. If any defect is not successfully
remedied then the Buyer may claim a
price reduction reflecting reduced value.
The maximum reduction in the price is
limited to 15% under Orgalime S2012,
but is 20% under NL 09.
If a defect is substantial, the Buyer
may terminate the contract and claim

compensation for losses. Under Orgalime S2012, this compensation is limited to a maximum of 15% of the contract price,
whilst under NL 09 the maximum is 20%.
The Nordic NL working group working on the proposed
revisions to NL 01 identified a general tendency that suppliers (within the Nordic countries) frequently offered a two-year
defects warranty period in lieu of one year provided for in NL
01. It was decided to retain the one-year warranty period and

Whilst Orgalime S2000 and NL 01 were
almost identical this is not the case with
the successor revisions.
an important factor in this decision was that the Orgalime
working group indicated that no such amendment would be
made.
DISPUTES
NL 09 and Orgalime S2012 are governed by different dispute settlement mechanisms. Orgalime S2012 refers to
International Chamber of Commerce arbitration, whilst NL 09
refers to arbitration in accordance with the law governing at
the Seller’s domicile. ICC arbitrations are notoriously time consuming and expensive and ad-hoc arbitrations in accordance
with the laws of the Nordic countries are often more expedient
and less costly for the parties.
COMMENT
The updated revisions to Orgalime S2012 are to be welcomed
and it is clear that the terms are more supplier friendly than
those to be found in NL 09, which more closely reflects the
contracting trend in Nordic countries. In terms of their overall
approach to the allocation of risk and liability the differences
between the two standard terms are not significant.
Orgalime S2012 and NL 09 provide parties with a degree
of flexibility and choice when adopting a standard contract.
Given the introduction of the new standard form in Orgalime
S2012 it is important that consideration is also given to additional or rider clauses to ensure that they are consistent with
the new provisions. Thought also needs to be given as to what
further provisions might be needed in light of the changes to
the standard terms that have been introduced. •
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Contracting trends in the

offshore sector
Offshore oil and gas exploitation involves property and equipment of
enormous capital value. This equipment is utilized within a restricted
area, together with a large number of contractors, in operations
with an inherent risk of pollution. Consequently adequate contract
regulation is required to limit the involved parties’ risk exposure.

S

ignificant efforts have been
devoted to drafting standard form contracts and to the
development of contractual mechanisms intended to assist the parties deal
with these risks. The LOGIC standard
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contracts are well known, as are the
Norwegian standard contracts NTK 07
(Norwegian Total Contract) and NSC 05
(Norwegian Subsea Contract).
The distribution of risk often varies
significantly between different standard contracts, and in addition oil majors
may require extensive deviations from
these standards. There is also an increasing tendency for the oil majors to use
their own contract forms, further shifting the risk distribution compared to
the standard contracts. The contractors’
risk exposure increases even further as
offshore projects expand in size, depth
and complexity. These days contractors
not only have to compete on price and
product, but also on their willingness to
accept risk.
PROPERTY AND PERSONNEL –
“KNOCK-FOR-KNOCK”
The customary distribution of the risk of
loss or damage to property and person-

nel in offshore contracts is commonly
referred to as the “knock-for-knock”
principle. This principle provides that
each contracting party agrees to assume
responsibility for (and to indemnify the
other party against) the risk of liability
for loss or damage to its own property
and for personal injury or death to its
own personnel.
The benefit of the “knock-for-knock”
principle is that it gives certainty by
providing a clear and unarguable allocation of liability. It also enables cost savings by avoiding that both parties take
out insurance covering the same risks.
Despite these undoubted benefits, there
is an increasing tendency in the offshore
sector to deviate from the “knock-forknock” principle.
It is common for each party to
indemnify the other not only against its
own losses, but also against losses suffered by other companies within that
party’s “family” or group (such as other

PHOTO: iStockphoto
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contractors, subcontractors, suppliers or
agents). However, there are extensive
variations in the extent of which such
other companies are covered. For example, the LOGIC standard contracts commonly used in the UK sector embrace the
“small family” concept. Careful drafting
is required to ensure that the indemnities in a contract cover the right group
of companies, and that subcontracts or
associated agreements are interlinked
correctly to provide the level of indemnity required.
The mutual indemnities the parties give each other were originally
intended to be effective regardless of
fault. However, offshore contracts now
frequently include provisions that
exclude losses caused by the indemnified party’s “gross negligence” or “wilful misconduct” from the indemnity
regime. Although such carve outs may
be viewed as more reasonable in a specific circumstance, they erode the bene-

fit of clearly pre-allocating the risks.
Such carve outs may also result in a risk
exposure not covered by insurance.

These days contractors not
only have to compete on price
and product, but also on their
willingness to accept risk.

CONSEQUENTIAL LOSS
It is a well established principle in offshore contracts that the parties indemnify each other against their own
consequential losses. Although the principle may be well established, the scope
of the indemnity often varies greatly.
Key issues are whether the indemnity

applies regardless of fault and whether
it embraces other companies in the family or group, or only the parties themselves.
Any indemnity needs to be carefully drafted to ensure that it excludes
the full extent of the losses intended to
be excluded. This is particularly important where the contract is governed by
English law. Under English law, the
definition of consequential loss may be
narrower than Norwegian law’s definition “indirect loss”. An example is loss
of profit arising directly in the natural
course of events. English law does not
consider this to be a consequential loss
(and thus not excluded) whilst under
Norwegian law such loss would normally be considered an indirect loss.
POLLUTION LIABILITY
Pollution liability is an important part
of risk management in offshore contracts due to the extensive liabilities
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Exceptions from the pollution indemnities
are increasingly being seen.

that may potentially arise. Most offshore contracts will contain provisions
whereby the operator indemnifies the
contractor from claims arising from
a blow out or pollution from the reservoir, well or property of the operator. The contractor’s liability is usually
restricted to pollution emanating from
his own equipment.
In the aftermath of the Deepwater
Horizon, liabilities on contractors are
likely to increase. Exceptions from the
pollution indemnities are increasingly
being seen, for example where the pollution is caused by the contractor’s
gross negligence or wilful misconduct.
The contractor should aim to restrict its
liability to pollution emanating from its
own equipment and not elsewhere, even
where this is caused by his own fault. If
this cannot be achieved, then the potential risk exposure on the contractor is
enormous and additional insurance cover
will need to be obtained – if available.
The contractor should also be aware
of the potential exposure arising under
the law in the jurisdiction where the services are performed. All potential risks
should be covered by insurance and if
needed, additional protection required
from the operator should be included in
the contract.
TERMINATION PROVISIONS
Although termination provisions are
found in most offshore contracts, the
wording of the provisions varies. For
example, the LOGIC contracts entitle the
operator to terminate for any default, as

opposed to only for a material breach
of contract. The condition of material
default is however still the more common provision found in both English
and Norwegian law, and in many standard contracts such as the Norwegian
Fabrication Contracts and Supplytime
2005. For the contractor, it is important to restrict the operator’s right to
terminate only to material default situations. Otherwise, the right to terminate becomes very fluid, leaving a high
degree of uncertainty for contractors.
Termination for convenience on the
other hand can only occur where an
express contractual provision allows it.
Such provisions are common in offshore
projects. When accepting a termination
for convenience clause, the contractor
needs to ensure that it will be entitled
to compensation sufficient to cover its
losses. Often contracts only provide for
compensation to be paid for the work
performed to date, with no or limited
compensation for losses that may be
caused by the early termination.
EXCLUSIONS AND LIMITATIONS OF
LIABILITY
Most offshore contracts define or limit
the contractors’ aggregate liability (both
contractual and at law) by inserting caps
on liability, either as a fixed amount or as
a percentage of the contract price. This
is a risk management tool aimed at limiting the contractor’s overall exposure
resulting from, for example, liability for
delay, damage, and/or replacement and
default. The agreed cap needs to repre-

sent a fair allocation of risk based on the
contractor’s risk and remuneration.
The liability cap is often combined
with an exclusive remedy clause, stating
that the sole remedies are set out in the
contract, to the exclusion of any other
rights or remedies available at law. A
common example in offshore contracts
(and other contracts) is liquidated damages being the sole remedy for delay.
In the Norwegian sector of the North
Sea it is quite common to find limitations of liability capped at 25% of the
contract sum, with separate caps for
delay at 10% of the contract price and
15% for defects liability. In the UK sector contracts show a greater range, and
in other sectors one often finds no cap on
the contactor’s liability at all.
FINAL COMMENT
Managing risk in offshore contracts is
a constant challenge. As the number of
projects increase in differing parts of the
world, contractors face a wider diversity
in the way risk is managed. Despite the
development of standard contracts for
many projects, contract terms in the
offshore sector are often dictated by oil
companies or national governments.
The allocation of risk is increasingly
dependent on such matters as the commercial requirements of the national oil
companies, local law requirements and
the concern for safety and environmental protection in the aftermath of serious
casualties. •
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Contractor’s entitlement
to operating rate
Most drilling and flotel contracts have a commencement window that allows the
contractor to deliver the unit within a range of dates. The contractor nominates
the time of delivery according to a notification scheme in the contract. When the
delivery date arrives the company is obliged to accept delivery and the operating
rate commences. Despite the standardisation of these provisions in the industry,
the commencement of the operating rate is a frequently debated issue between oil
companies and contractors.

T

he commencement date for
the operating rate causes disputes primarily because of
the substantial sums involved and the
uncertainties in relation to whether the
company is obliged to take delivery of
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the unit. From the time of delivery, time
and costs relating to the unit will no
longer to be covered by the lump sum
mobilisation fee payable to the contractor but will be payable in addition by
way of the operating rate.
CONFLICTING INTERESTS
Whilst the contractor obviously wishes
to ensure that the operating rate commences as soon as possible, it is in
the oil company’s interest to schedule
the commencement of the operating
rate so that it corresponds to the time
from when the company is ready to use
the unit. A late delivery can often be
desirable for the company because of
arrangements it has made with other
contractors or because the company is
not ready to provide its own deliveries
under the contract, such as company
provided items or operating approvals
from public authorities. The conflicting
interests of the company and the con-

tractor may result in a battle over contractual compliance.
ACCEPTANCE OF THE UNIT
Commencement of the operating rate
will usually require the company’s
acceptance of the unit. The contractor may, in order to trigger the operating rate, be tempted to deliver the unit
before all outstanding works are completed. In most cases this will be minor
outstanding works, but in particular for
newbuilds, the outstanding works may
be more extensive. In order to postpone
the commencement of the operating
rate the company may refuse to accept
the unit arguing that it is not ready for
delivery as outstanding works remain.
Whilst the company’s argument may in
principle be correct a number of valid
objections to it can be made.
First, it is unfortunate to leave such
an important issue as the commencement of the operating rate to the sole

PHOTO: Erik Burås / Studio B13
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In practice, the commencement
of the operating rate often rests
within the company’s discretion.
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discretion of one of the parties. If the
company refuses to accept the unit the
contractor’s only option may be to initiate legal proceedings claiming payment
of the operating rate. Not only will most
contractors be reluctant to file proceedings against their customer, but the
contractor will also have the burden of
proving that the unit complied with the
contractual requirements at the time
of delivery. Such a process is both time
consuming and costly. The contractor
will, more often than not, decide not to
pursue legal proceedings or accept a
settlement less favourable than it might
otherwise be entitled to.
Second, it may be questioned why
minor outstanding issues should entitle
the company to refuse acceptance of the
unit. Most minor issues may be cleared
during the work without affecting the
company’s use of the unit and/or the
services to be provided. It is well known
within the industry that it is always possible to find non-compliance issues on
both new builds and used units if a hard
enough search is made. Most of these
minor non-compliance issues are being
repaired on a continuous basis without
affecting the work or even the operating rate. However, at the time of delivery such minor non-compliance issues
may be used by the company to refuse
acceptance.
ALTERNATIVE SOLUTIONS
Where the commencement of the operating rate rests as a matter of practice
within the company’s discretion this
leaves the contractor exposed to an
unacceptable risk. In principle, there
are two ways of mitigating this risk for
the contractor. The contractor can either
include a risk element in the level of the
operating rate to cater for the occasions
where the commencement of the operat-

ing rate in reality is postponed as a consequence of the company’s convenience
or the conditions of the contract need to
be changed.
The first alternative as a solution is
in our view not an easy one to achieve.
This is because the risk element is difficult to calculate. The occasions where
the company argues that the unit is
not ready according to the contractual
specifications, whilst the actual motivation is to schedule the delivery according to company’s convenience, are often
unpredictable. Such a risk element will
increase the company’s costs without
guaranteeing that the contractor will
receive payment if the risk materialises.
The second alternative allows for a
more balanced solution. If the company
wishes to postpone delivery, then they
should pay the actual costs incurred
as a consequence of that decision. The
costs will then be covered by the beneficiary of the postponement and the
contractor will get its additional costs
covered. Ideally, such terms should be
included as industry standard conditions but that is not currently the case
and until the issue is addressed, the
changes must be made in contracts on
an individual basis.
The company’s right to refuse acceptance of the unit should, in our view, be
proportionate to the non-compliance
and the consequences of the non-compliance. If the non-compliance can be
remedied post-commencement without
affecting the work to be undertaken or
have only a minor impact on the work,
the company should not be entitled to
refuse acceptance. Under these circumstances, the contractor may be given a
deadline for rectification of the noncompliance and such non-compliance
may also be linked to proportionate liquidated damages.

If the non-compliance is not rectified
within the deadline, other sanctions
such as increased liquidated damages
and/or a right for the company to suspend the rate in whole or in part could

Where the commencement
of the operating rate rests as
a matter of practice within
the company’s discretion this
leaves the contractor exposed
to an unacceptable risk.

be imposed. This is possible under
Norwegian law, as penalty clauses in
principle are enforceable. Such sanctions
would reflect the consequence of a noncompliance with the unit in a far more
balanced way than a discretionary right
for the company to refuse acceptance.
The challenge is obviously to motivate the company to change the existing
setup. In times where the demand for
the units is high there might be a fair
chance to succeed. Whilst in times with
less demand other contractors may be
more likely to be willing to accept the
existing regime hoping that no issue on
delivery will arise. •
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OFFSHORE WRECK REMOVALS

OFFSHORE

WRECK REMOVALS
Removing wrecks within offshore oilfields raises a variety of
specific risk factors that not only demand extensive engineering
and offshore operations to be undertaken by the wreck removal
contractor but also a comprehensive legal framework in which those
operations are carried out.

I

ssues relating to wreck removal will normally only arise
after all possible salvage efforts have been exhausted and
the unit has been abandoned as a total loss. Conventional
wreck removals are generally carried out in order to comply
with orders from local authorities. The vast majority of wreck
removals within oilfields are required to fulfil contractual obligations under the agreement with the employer of the unit
– often being the field operator. As a result wreck removals
within oilfields typically will need to be accomplished to the
satisfaction of the field operator as well as being undertaken in
compliance with any requirements from relevant authorities.
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INCREASED RISK
Many features of a conventional wreck removal will arise irrespective of where the casualty is located, but a wreck removal
within an oilfield will usually involve increased risks due to
the proximity to offshore installations, live pipelines, wells and
vessels servicing these facilities. The need to address these risk
factors specifically has been a significant factor in negotiating
major wreck removal contracts that we have been involved in
during recent years, such as the “West Atlas” in Australia and
the “Jupiter 1” in the Gulf of Mexico.
CONTRACTOR AND CONTRACTING FORMAT
The international salvage companies dominate conventional
wreck removals. The value of combining experience and
resources from the offshore and salvage industries has however
been demonstrated by the formation of several joint ventures
consisting of offshore and salvage companies when tendering
for and executing wreck removal projects within oilfields.
BIMCO has in co-operation with the International Group,
the International Salvage Union and certain other members of
the industry prepared three standard forms for wreck removals;
WRECKHIRE 2010, WRECKSTAGE 2010 and WRECKFIXED
2010. As the BIMCO forms provide an agreed framework generally suitable for wreck removals and are well known to both
P&I Clubs and salvors, they often provide a good basis for projects to be executed within oilfields. The specific circumstances
relating to wreck removals in offshore locations will normally
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The BIMCO wreck removal forms
contain a simple liability regime based
on the “knock-for-knock” principle.

require tailor made solutions – many of which will be drawn
from drilling and other offshore service contracts.
REMUNERATION SCHEME
P&I Clubs generally prefer to use either of the lump sum agreements WRECKSTAGE 2010 or WRECKFIXED 2010 in order to
get a firm estimate for their reserves, whilst the salvors normally wish to use the WRECKHIRE 2010 so that they can be
remunerated for their work on a daily hire basis. The traditional offshore service contracts will typically include a more
differentiated remuneration scheme for various elements of the
service provided. Features of a particular operation may justify
a differentiated remuneration scheme or daily hire contracts
but, in principle, it is possible to accomplish wreck removals
within oilfields on the basis of fixed lump sum remuneration.
LIABILITIES AND INDEMNITIES
The BIMCO wreck removal forms contain a simple liability
regime based on the “knock-for-knock” principle. This regulation is often inadequate for wreck removals within oilfields as
the operations will not only involve the owner and the wreck
removal contractor but also an interface with other parties
involved in operations related to the exploration, construction
and/or production activities in the field, including the oilfield
operator. The simultaneous operation by several parties of high
value assets in a restricted area under difficult weather and
operating conditions is a risk scenario that is well known to the
offshore industry. Offshore wreck removal contracts will therefore often include the more extensive liability regime based on
the “knock-for-knock” principle inspired by traditional offshore
contracts.
The explosion of the “Deepwater Horizon” caused by a blow
out on the Macondo field in 2010 is a reminder of the risks
of pollution and environmental damage that arise for operations in close proximity to offshore installations and live wells.
An attempt to regulate this pollution risk was included in the
2010 revision of the BIMCO wreck removal forms but specific
issues related to the operations within an oilfield may need to
be addressed in any wreck removal contract.

REGULATORY AND INTERFACE ISSUES
Wreck removals within oilfields are carried out in close proximity to offshore installations or at least within the safety zones
established around such installations and the contractor must
comply with the relevant regulatory regimes established by
relevant authorities or the operator of the oilfield. These regulations normally impose requirements that are substantially
in excess to those affecting conventional wreck removals, such
as particular surveys of the vessels or craft being used within
the safety zones, safety cases for such vessels, observance of
permit to work systems or similar requirements. The wreck
removal contract will need to address the contractor’s compliance with such requirements as well as the associated risks of
delays and non-compliance.
In complicated projects it may be prudent to specifically
address issues related to simultaneous accomplishment of
the wreck removal and other operations within the oilfield by
executing a multi party agreement between the oilfield operator, the owner of the unit, the wreck removal contractor and
other contractors or service providers within the oilfield. Such
agreements (often referred to as mutual hold harmless or field
indemnity agreements) will typically include an extensive
liability regime based on the “knock-for-knock” principle with
a particular regulation for pollution liabilities arising in relation to the wreck removal work and other mechanisms to mitigate interface risk. Establishing a firm liability regime directly
between the involved parties may curtail the possibility of
future disputes.
A complicating issue in the wreck removal of the jack-up
“West Atlas” from the Montara field off Australia was that the
rig’s cantilever with drill floor had collapsed and was touching a well head platform in the field, making it necessary to
carry out parts of the wreck removal work from that platform.
The executing a mutual hold harmless agreement between the
involved parties in relation to this operation established a useful tool to deal with a variety of issues under a clear liability
regime. •
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Norway
– an attractive location
The Norwegian tonnage tax regime stands out as one of the most favourable and
competitive in the world today. As a result international ship owners, operators,
financers and market makers have shown an increased interest in the regime. Over
the past two years an increasing number of Norwegian and international ship
owners have entered or re-entered the regime, including many large and well-known
international players.

F

ollowing the improvements
made to the tonnage tax regime
in 2007 and a subsequent
Supreme Court 1 ruling prohibiting retrospective taxation, the regime has provided a stable and attractive option for
ship owners and operators. The growing
confidence is demonstrated by the fact
that the Norwegian tonnage tax regime
currently has more vessels registered
than any other regime.
The tonnage tax regime offers full tax
exemption on shipping income, including bareboat charter income, gains from
the sale of vessels and newbuilding contracts, as well as related management
activities. Under certain conditions the
tonnage tax regime also encompasses
companies that indirectly own at least
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3% in a company owning a qualifying
vessel. There are no requirements as to
the ratio of owned versus chartered-out
vessels, and no restrictions on chartering out on bareboat terms. Furthermore,
strategic and commercial management
as well as day-to-day technical operations for group related companies outside the tonnage tax regime may also be
included.
Unlike some EU regimes the
Norwegian tonnage tax regime is open
to a range of offshore vessels. This
includes PSVs, AHTSs, seismic vessels
and more “entrepreneurial” vessels such
as intervention vessels, IMR-vessels,
crane vessels and cable- and pipe-laying
vessels. Tugs are also included, although
special rules apply.
Overall, the regime offers flexibility
on holding structures and financing.
In addition, Norway also has a broad
set of double tax treaties that creates a
good framework for international shipping activities. A significant competitive
advantage is the Norwegian participation exemption. This exemption enables dividends to be distributed without
being taxed to Norwegian and EEA
shareholders. As from 1 January 2012

capital gains paid to Norwegian and EEA
shareholders are now fully tax exempt.
There is no withholding tax imposed on
interest payments.
The Norwegian tax system, with its
beneficial tonnage tax regime and participation exemption, is very competitive in comparison with tax regimes and
incentives available to shipowners and
operators in other jurisdictions. Norway
also has one of the largest and most
comprehensive maritime clusters in the
world and is a world leader in the provision of ship financing, broking, insurance and legal services. Norway must
now be considered to be one of the most
attractive locations for international
shipping activities. To add to its welldeveloped hub of ship owners, yards,
equipment suppliers, banks, lawyers,
insurers and other service providers, it
has sophisticated infrastructure and tax
regime that few other countries with
beneficial tax regimes can outshine. •
1
For more information about the Supreme Court
ruling, please refer to our Newsletter dated 6 July
2011 regarding The comeback of the Norwegian
tonnage tax regime.
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Singapore
– making the right choice
for your company
Singapore is an attractive place for a company to establish a business.
The options available to foreign companies wishing to establish a
presence in Singapore range from registering a representative office, to
opening a branch office or setting up a subsidiary in Singapore.
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A

representative office is a limited arrangement since the
office cannot engage in any
activities that are likely to generate revenue. A branch office is an extension of
its parent company and is not treated
as a separate legal entity. Hence, any
liabilities incurred are not limited to the
branch and extend to the parent company. A subsidiary company is a separate
company whose liabilities are limited to
the amount of its share capital, with the
parent company as its shareholder (fully
or partly).
TYPES OF LIMITED LIABILITY
COMPANIES
In Singapore two types of limited liability companies exist. The first is a private limited company and the second a
public limited company. Every company,
which is incorporated in Singapore,
whether private, or public, must have
at least one director who is ordinarily resident in Singapore. Generally,
an individual is accepted as ordinarily
resident in Singapore if that person is a
Singapore citizen, Singapore permanent
resident, EntrePass holder, Employment
Pass holder or Dependant’s Pass holder.
In addition, it is a requirement that the
potential director is over 18 and has a
local residential address.
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In a private limited company, the shares
are held by less than 50 persons and
are not available to be subscribed by
the public. A private limited company’s
name in Singapore usually ends with
“Private Limited” or abbreviated as “Pte.
Ltd.”. The shareholders of a private limited company can be either individuals
or corporate entities or both.
A public company may offer its
shares to the public. It must have at least
50 shareholders and is subject to significantly more stringent rules and regulations than a private company since it
has the power to raise funds from the
public. Often a Singapore public limited
company is listed on a stock exchange.
Regardless of which one of these two
types the limited liability company is,
it will be a business entity registered
under the Singapore Companies Act and
a separate legal entity from its shareholders. Generally, the liabilities of the
company are limited to its assets and
regarded as separate from the owners,
whose personal assets are thus protected
from business liabilities of the company.
There can however be exceptional situations where the courts may pierce the
corporate veil.
BENEFITS OF A SINGAPORE
SUBSIDIARY
In our experience, most foreign businesses usually set up business presence
in Singapore by incorporating a private
limited company, which commonly will
be its wholly owned subsidiary or a joint
venture arrangement. The benefits of
setting up a Singapore subsidiary are
that the transfer of shares or changes in
shareholders are relatively easy, assuming that a standard form of articles of
association for private limited compa-
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nies has been adopted. In addition, capital for expansion or other purposes can
be raised quickly and easily by bringing in new shareholders and/or issuing
more shares to existing shareholders.
Singapore also provides attractive
tax rates and other incentives both on a
corporate as well as on a personal level.
Currently, the chargeable income of
a Singapore company is taxed at a flat
rate of 17%, with partial tax exemptions
for the first S$300,000 of income. These
exemptions can bring the effective tax
rate for the first S$300,000 of income
down to about 5.66% if certain conditions for new start-up companies are
satisfied or 8.36% in other cases.
It should be noted that dividends
distributed from Singapore tax resident companies are tax exempt in the
hands of shareholders. Singapore resident companies are also able to access
Singapore’s network of comprehensive
double tax agreements with 69 countries (including Norway, China, India,
Australia, Indonesia and Malaysia)
which can be used to reduce the effects
of double taxation in cross border business transactions. Expatriates can also
enjoy lower personal income tax rates in
Singapore as compared with their home
country.
ADVANTAGES OF AN “EXEMPT
PRIVATE COMPANY”
If a private limited company has no more
than 20 shareholders who are all individuals (rather than a corporate entity,)
it may qualify to be an “exempt private
company”. This means that the company
will be exempt from filing its annual
financial statements and annual return
with the Accounting and Corporate
Regulatory Authority of Singapore if a

director or auditor of the company certifies that it can meet its obligations as
and when they fall due. Another advan-

Making the right choice when choosing the
corporate entity and structure for your
business ensures that a company can maximise
the benefits, both commercial and tax related.

tage of an exempt private company is
that if its annual turnover is less than
S$5 million, the company is exempt
from appointing auditors to audit its
accounts. Furthermore, an exempt private company may make loans to its
directors and companies in which its
directors have an interest.
CONCLUSION
Making the right choice when choosing the corporate entity and structure
for your business ensures that a company can maximise the benefits, both
commercial and tax related, available
to such business ventures in Singapore.
Pan Asia Wikborg Rein LLC has been
involved in assisting numerous foreign
direct investments in Singapore and is
well-equipped to assist businesses seeking to set up in Singapore. •
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THE SINGAPORE OFFICE

The Singapore office

An unique “one-stop shop”
for clients in Asia
– Singapore is a small country, but big when it comes to business opportunities,
says Per M. Ristvedt, the managing partner of Wikborg Rein in Singapore. He
continues: – This has given rise to considerable demand for legal services. Today
there are more than 100 foreign law firms in Singapore. Wikborg Rein has been
an important part of this development by creating a unique “one-stop shop” for
clients doing business in Singapore and elsewhere in Asia.

L

ooking back at how Wikborg
Rein’s presence in Singapore
has developed over the years,
Per explains how the Singapore office
was established in 2000 in a traditional
“shophouse” in the business district:
– The focus was originally on shipping and Norwegian law. The office
was staffed by two Norwegian lawyers
who were successfully able to assist the
expanding Norwegian business community in Singapore and to participate
on the board of the Norwegian Business
Association.
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DEVELOPMENT OF THE ENGLISH
AND SINGAPORE LAW PRACTICE
In 2003 the firm made the strategic decision to expand its services by offering
English law advice to the clients. – A
team of very competent English lawyers
joined the office in Singapore. In the
following period there was a massive
expansion in the offshore rig market and
by 2008 we had grown to eight lawyers.
Thus, providing services to the offshore
sector became equally important as
assisting the shipping industry, and the
ability to provide English law support
was an essential part of the development
of this part of practice.
This was not the end of the expansion.
As Per explains: – We identified a need
to also provide clients with Singapore
law advice. By 2008 local restrictions on
foreign law firms to provide Singapore
legal advice were relaxed, and Wikborg

Rein was one of the first foreign firms
to receive approval from the Singapore
authorities to enter into a formal law
alliance. The alliance was with Pan Asia
Wikborg Rein LLC, which was fully
qualified to practice Singapore law.
Wikborg Rein is now the only law firm
in Singapore able to provide legal assistance in English, Norwegian as well as
Singapore law, and the alliance with Pan
Asia Wikborg Rein provided basis for
further growth in clients and cases in all
these sectors.
THE PRACTICE TODAY
Today the Singapore office has just over
15 lawyers. – We now also have lawyers
that are authorised to give legal advice
on New York and Hong Kong law, Per
says. – We have expanded our practice
areas too. Today the main practice areas
of our Singapore office are shipping, off-
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shore (oil and gas), tax, banking/finance,
corporate, dispute resolution and project
development/financing. We often team
up with our other Asian offices in Kobe
and Shanghai, and our offices in Oslo,
Bergen and London, which enables us
to work across time zones and draw on
valuable competency.
LOOKING AHEAD
Per is proud of the firms’ achievement
in receiving the Lloyd’s List Asia Award
in 2011 and also being a finalist for
that award in 2012: – The cooperation
between offices with almost 50 years of
experience in Asia resulted in Wikborg
Rein winning the “Maritime law firm of
the Year” award. This award is a recognition of the investment that the firm has
made in Singapore and Asia as well as
its willingness and ability to follow its
clients into new arenas and to provide

services to Asian clients based on its
broad expertise.

– We now also have lawyers
that are authorised to give
legal advice on New York
and Hong Kong law.

In conclusion Per points out that the
efforts to improve the quality of services
to clients and to further expand will
continue. – Recently we have recruited
another English law partner who will
join us later this year and we are considering opportunities for further recruitment and expansion as well. •
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INTERNATIONAL JOINT VENTURES

Breaking the deadlock in

international joint ventures
International joint ventures have played a major role in shaping the
direction taken in international commerce, and yet surveys show their
success rate to be less than 50%. Addressing from the outset how to
resolve disputes when they arise and ultimately how to overcome a
deadlock situation, may ease the pain of exit.
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W

hilst international joint
ventures (“IJVs”) are established for a number of reasons, they are generally intended to help
a business grow by way of increased
productivity and greater profitability. In
this respect an IJV can deliver significant advantages, such as providing the
business with access to new markets
and distribution networks, the sharing
of risks and costs and enabling the introduction of greater resources, including
specialised staff, technology and finance.
However, despite the perceived benefits, IJVs do not always survive until
an agreed exit can be completed. This
is often due to a mismatch of the parties’ strategic motives and objectives.
No matter how attractive a business
proposal may look from the outset, it is
essential that the parties consider how
they wish to deal with disputes which
may subsequently lead to a deadlock. In
particular, where the parties’ commercial rationale for the venture differs, the
joint venture documentation should formulate an exit strategy.
DEFAULT OR DEADLOCK?
A deadlock situation arises when a
meeting of the directors or shareholders is without a quorum, or where the
directors or shareholders representing
one party vote against or abstain from
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voting on a particular resolution. In this
respect, it is important to differentiate
between a dispute of a purely “business”
nature and a dispute where a “legal”
issue is at stake (i.e. where one party is
alleged to be in breach of contract). A
legal dispute may need to be resolved by
way of mediation, arbitration or some
other legal process whereas a commercial dispute cannot be resolved through
a legal process.

Under a “Russian Roulette”
clause, one party can serve a
notice on the other offering,
for a specified price, either to
purchase the other’s shares
or to sell its own shares to
the other.

Many disputes that arise in the normal
course of the IJV’s day-to-day business
will be resolved by agreement at board
level. However, other disputes may arise
which by their nature cannot be resolved
– as in a case where the parties have
agreed not to sell the business unless a
certain percentage of the shareholders
agree. In these circumstances, the mere
fact that the parties are in disagreement means that the business cannot
be sold. Where there is an irreconcilable
dispute between the parties, which cannot be resolved by the board and which
places the IJV in operational limbo, the
joint venture agreement should set out a
deadlock procedure.
Often the first step in the resolution of a deadlock will be to elevate
the issue to the highest levels of management within the parties. Whilst the
people tasked with managing the IJV
may have become too close to the issue
involved, and perhaps can struggle to
see the wood from the trees, the top

management may take a refreshingly
illuminating approach. Alternatively,
the issue can be referred to an independent expert, although having a third party
adjudicate on a significant commercial
or financial matter may not be suitable
or acceptable to the parties.
If a particular issue cannot be
resolved, the parties may decide to
structure an ad hoc exit (irrespective of
the joint venture agreement) that allows
one party either to sell its interest to
the other party or even to a third party
who is prepared to accept the remaining
party’s position on the deadlocked issue.
However, assuming that the parties still
cannot agree, the joint venture agreement needs to provide a mechanism for
one party to dispose of its interest or for
the IJV to terminate. There are a number
of mechanisms that can be employed in
this situation, but essentially they all
involve the compulsory sale and/or purchase of a party’s shareholding.
In negotiating the exit mechanism,
consideration needs to be given first as
to whether it is actually feasible for one
party to buy-out its partner’s share or,
conversely, for it to be bought out by its
partner. For example, it may be that a
commercial investor will simply not be
willing to accept a position where it is
required to buy-out its partner because
it has already invested up to its limit
in the relevant sector, or the commercial role of one of the parties may be so
significant (perhaps in terms of the services that it provides to the IJV) that its
withdrawal would effectively terminate
the business. There may also be restrictions on foreign ownership in the IJV’s
country of incorporation that need to be
taken into account, as IVJs are often set
up to comply with local content rules.
Generally, potential exit mechanisms work best in circumstances where
the IJV consists of two parties of similar
commercial strength. There is always
the scope for manipulation where one
party is aware that the other does not
have the financial capacity to complete
a purchase of shares.
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IJVs do not always survive until an agreed
exit can be completed, which is often due
to a mismatch of the parties’ strategic
motives and objectives.

PUT AND CALL
A put and call option will provide one
party with the right to require the
other either to buy (put) or sell (call) its
shares. The price at which the shares
are to be purchased and/or sold will be
pre-determined in accordance with the
joint venture agreement. Generally, put
and call options can only be exercised
at pre-determined times throughout the
period of the IJV or in the event of one
party’s default. However, in the event of
a deadlock between two parties where
neither party is in default, the straight
put or call option may not work particularly well.
RUSSIAN ROULETTE AND TEXAS
(OR MEXICAN) SHOOT OUT
Under a “Russian Roulette” clause, one
party can serve a notice on the other
offering, for a specified price, either to
purchase the other’s shares or to sell its
own shares to the other. The other party
then has the option of whether to sell or
buy out the first party. The purchase or
sales price will be specified in the notice
rather than at a pre-determined level
determined as a function of the joint
venture agreement. On the basis that the
offering party may have to sell its shares
at the specified price, this option has the
benefit of ensuring that the price offered
should at least be at a fair value.

Alternatively, should the party receiving
an offer to sell its shares prefer to buyout its partner’s shares, then a sealed
bid system can be put in place, with the
highest bidder being entitled to buy the
other out. This is known as a “Texas (or
Mexican) Shoot Out”.
MULTIPLE PARTY IJVS
However, these mechanisms generally
work better when there are only two
parties to the IJV and they are of similar commercial strength. Not surprisingly matters become more complicated
where multiple parties are involved,
especially if they have varying commercial interests. A modified option can
work where there are multiple parties,
but the joint venture agreement has to
clearly stipulate which parties have the
right to exercise the put or call and in
what circumstances. For this reason
some parties decide to omit such provisions from the joint venture agreement
altogether and leave the matter to be
dealt with by way of negotiation as and
when the need arises.
WINDING-UP
If the parties have not included a predetermined exit mechanism in the joint
venture agreement, then the winding
up of the company will be the only
solution in the event that the relation-

ship between the parties breaks down.
The right of the parties to place the IJV
company into liquidation should be
expressly provided for in the joint venture agreement. This is because, whilst
in certain jurisdictions it may be possible for a party to apply for a judicial
dissolution of a company, this relief may
not be available in all circumstances
and especially where there are minority
shareholders’ rights to take into account.
The joint venture agreement should also
set out any processes for the distribution of assets that the parties may wish
to implement (such as an open auction)
prior to formal liquidation.
A FINAL NOTE
Successful IJVs are those where the parties’ objectives in entering into the joint
venture agreement are made clear and
understood from the outset. However
even where there is a positive commercial alignment between the parties, the
structuring of a suitable exit strategy in
the joint venture agreement is important. Such a mechanism enables the parties to end the relationship quickly and
thus avoid the pain of a deadlock situation when the IJV’s commercial rationale no longer exists. •
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China’s New

Pollution Regulations
China’s Prevention and Control of Marine Pollution from Ships (the
“2010 Regulations”) came into force on 1 March 2010. The 2010
Regulations were primarily intended to strengthen the system for
responding to marine pollution incidents in Chinese waters.

T

he 2010 Regulations cover a
wide range of issues, including
oil pollution response planning,
oil spill clean-up procedures, supervision of the loading and discharge of
potentially polluting and hazardous cargoes, investigation of and compensation
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for pollution incidents and the establishment of a domestic compensation fund.
MANDATORY CLEAN-UP
CONTRACTS
A significant feature of the 2010
Regulations is the requirement that,
before entering a Chinese port, an
operator of a ship (i) carrying certain
kinds of hazardous liquid in bulk or (ii)
exceeding 10,000 gross tons, must enter
into a Pollution Clean-up Operation
Contract (a “Clean-up Contract”) with a
Ship Pollution Response Organization
(“SPRO”) approved by the China Maritime
Safety Administration (the “MSA”).
The Clean-up Contract must specify
the parties’ responsibilities in the event
of a casualty resulting in pollution 1.
The purpose of the Clean-up Contract
is to enable the SPRO immediately to
carry out clean-up operations following

an incident. This scheme is similar to
the current requirements under US Oil
Pollution Act (OPA 90) for vessels calling to the United States.
The MSA has issued a further regulation stating that, as at 1 January 2012,
all Clean-up Contracts were to be executed and in force. The MSA granted
an extension to 1 March 2012 for some
Chinese ports where the MSA had yet
to approve a particular SPRO or list of
SPROs. This deadline has not been further extended and the regulations relating to Clean-up Contracts are now fully
in force.
If a ship has not entered into a
Clean-up Contract before it enters a
Chinese port, its owners are required to
justify to the local MSA why no Clean-up
Contract has been executed. This explanation must be given before the MSA
will permit the ship to enter the port
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and owners must execute a Clean-up
Contract before the ship may leave port.
APPROVED SPROS
A SPRO that has been approved by
the MSA is granted a Ship Pollution
Response Unit Qualification Certificate 2.
This certificate is typically valid for a
period of three years.
Approved SPROs are ranked into four
categories or levels. The criteria for each
SPRO level are set out in the Guidelines
for the Qualification Evaluations of Ship
Pollution Clean-up Units. Attachment
III to the model Clean-up Contract also
includes a list of the different kinds of
services each level of SPROs can provide. A shipowner is required to contract
with an SPRO that has been designated
at a sufficient level to accommodate the
relevant ship’s particular size and type 3.
A “Level 1” SPRO is the highest level
of SPRO, and is one that can accommodate every class of ships and has more
sophisticated equipment, which allows
it to handle a broad range of pollution
incidents. Despite this categorisation,
shipowners should carry out due diligence of the SPROs’ capabilities, even at
Level 1, before entering into a contract
with them.
UMBRELLA SPRO
Some SPROs have various branches
that have been approved by the local
MSA, in more than one port (the MSA
refer to this as an “Umbrella SPRO”, an
“Alliance” or a “Consortia”). A shipowner
or operator can utilise this network and
negotiate rates with Umbrella SPROs
so that the same fees and response tariffs apply to all the locations where the
Umbrella SPRO has a branch.
The MSA has however requested
that shipowners execute a separate
Clean-up Contract with each of the various branches of an Umbrella SPRO (in
each port). An updated list of approved
Umbrella SPROs can be found on the
MSA official website.

EXECUTING A CLEAN-UP
CONTRACT
If the shipowner or operator is domiciled or registered in China, then he
must enter into a contract directly with
an SPRO. The MSA Detailed Rules define

The purpose of the
Clean-up Contract
is to enable the
SPRO immediately
to carry out
clean-up operations
following an
incident.
“operator” as the ship’s owner, manager or actual operator. It is arguable
whether the “actual operator” includes
time or voyage charterers. However,
unless insurance coverage through the
vessel’s P&I club or otherwise is available to the charterer entering into a
Clean-up Contract, it would expose the
charterer to the full clean up costs of a
potential pollution incident.
A foreign owner or operator may
only enter into a Clean-up Contract with
an SPRO in one of the following four
ways:
(i)

(iii) through an agent pre-approved by
the MSA (a list of pre-approved
agents is found on the MSA website and the pre-approval requirements are listed in a notice issued
by the MSA 4); and
(iv) by the master of the ship if he has
been authorised by the shipowner
or operator and the Clean-up
Contract is chopped with the ship’s
chop (stamp). This option is however not encouraged by the MSA
and should only be considered in
an emergency.
ADMINISTRATIVE REQUIREMENTS
– LETTER OF AUTHORIZATION
In all cases except in an emergency a
foreign shipowner or operator must file
with the MSA a Letter of Authorization,
together with the required package of
documents. The International Group of
P&I Clubs has published a standard form
of Letter of Authorization, which can
cover multiple agents in various ports,
as well as multiple Clean-up Contracts.
If the Clean-up Contract covers multiple port entries, the required documents
must be filed with the MSA General
Bureau in Beijing. If a ship merely calls
at a single or designed port, however,
then documents need only be filed with
the local MSA.
The Clean-up Contract and the Letter
of Authorization can be signed, scanned
and sent in electronic PDF form via
email to the MSA and there are no special requirements with regard to electronic signatures on the documentation.

directly with an approved SPRO;

(ii) through the shipowner’s or operator’s branch, subsidiary or representative office located in China,
whose Certificate of Incorporation
or Business License and Letter of
Authorization must be filed with
the MSA;

MODEL CLEAN-UP CONTRACT,
FEES CHARGED
On 1 June 2011, the MSA published a
model Clean-up Contract. The MSA has
indicated that it will be reluctant to
accept revisions to this model Clean-up
Contract other than certain preapproved changes negotiated between
the MSA and the International Group.
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The International Group has published a revised version of the model
Clean-up Contract containing these
agreed amendments. Save for exceptional circumstances it is unlikely that
the MSA will permit additional material changes.
An SPRO must be on standby from
the time the ship (in respect of which a
Clean Up Contract has been executed)
enters port. Accordingly, the SPRO is
entitled to charge a retainer fee from that
moment, as long as the fee is “reasonable” 5. Neither the 2010 Regulations nor
the MSA Detailed Rules provide guidance
as to what the fee should be. Retainer
fees are likely to vary and be subject
to individual negotiation. The model
Clean-up Contract lists the retainer fees
to be charged in Appendix II.
In the event of an accident causing
pollution, an SPRO will also charge a
response tariff, which is the fee charged
for clean-up operations. The response
tariff shall also be specified in the
Clean-up Contract.
ENFORCEMENT
The 2010 Regulations provide for
administrative penalties in the event
of non-compliance. If a shipowner or
operator fails to enter into a Clean-up
Contract, he can be fined at an amount
between RMB 10,000 to 50,000 (approximately US$1,500 to 8,000). The MSA is
authorised to enforce compliance with
all these rules and regulations, and has
the right to prevent the ship from entering or leaving a port.
EXPERIENCE SO FAR
According to statistics published by
the MSA, it has approved 13 Umbrella
SPROs by 2 May 2012 and 146 SPROs
by 31 July 2012.
It is worth noting that some Umbrella
SPROs cover most of the Chinese coastal
ports. For ports where there are no

The SPRO tariff is commonly calculated on the basis of
three elements; a rate for the ship and/or craft, a rate for
equipment and a rate for personnel.

Umbrella SPROs, the practice appears to
be that a ship agent assists the shipowners or operators to arrange SPRO coverage on a single voyage or long term
basis.
Such arrangements are recommended for ships that regularly call
at different Chinese ports. When an
Umbrella SPRO has been used it is recommended that a copy of the co-operation agreement for the establishment of
a services network, as well as the Letter
of Authorization are included as appendices to the Clean-up Contract.
Turning to the pollution response
tariff, most of the SPROs have adopted
their own or a consortia rate, and the
rates may vary between the different
SPROs. The SPRO tariff is commonly calculated on the basis of three elements; a
rate for the ship and/or craft, a rate for
equipment and a rate for personnel. The
retainer fees, however, are charged in
various manners. Some SPROs adopt an
actual standby rate on a time or voyage
basis, whilst other SPROs may agree to
negotiate an annual lump sum.
During the negotiations between the
SPROs and the shipowners, the SPROs
have been seen to play the card that
they are required to report all signed
Clean-up Contracts to the MSA. This
reporting regime has been established
apparently for the purpose of ensuring
a fair competition and service quality
in the market. However it also makes
it difficult for shipowners to bargain for
lower rates.

We have assisted shipowners with casualties where Clean-up Contracts have
not been executed in advance. In such
cases, the MSA has instructed several
SPROs to mobilize and carry out emergency responses, obviously at the risk of
the shipowner then having to pay large
amounts for uncoordinated services.
These SPROs will not be demobilized
until the shipowner contracts with a
local SPRO. In such cases, we have however successfully managed to negotiate
substantive discounts with the MSA
instructed SPROs but this option cannot
always be relied upon.
The SPRO regime must still be considered to be at its early development
stage despite the fact that the 2010
Regulations were implemented by the
MSA some eight months ago. Further
changes can be expected in the future,
and shipowners and operators will need
to pay close attention to these new
developments and to take advice from
their P& I clubs. •
Article 33 of the 2010 Regulation.
Article 10 of the Detailed Rules on the Implementation of the Regime of Agreement for Ship Pollution
Response.
3
See Chapter V of the Regulations of the PRC on
Emergency Preparedness and Response on Marine
Environment Pollution from Ships.
4
See Article 2 of the Supplementary Notice on
Relevant Issues Concerning the Implementation
of the Regime of Agreement for Ship Pollution
Response issues by MSA dated December 22, 2011.
5
See Article 20 of the Detailed Rules.
1

2
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Increase in the limits under

the 1996 LLMC Protocol
In London in April 2012 the Legal Committee of the International
Maritime Organisation adopted amendments to increase the limits
of shipowners’ liability under the 1996 LLMC Protocol.

T

he new, and significantly higher limits, are likely to
come into force in April 2015 in accordance with the
tacit acceptance procedure under the Protocol. All contracting states will then be bound by the amendment unless
they denounce the Protocol.
THE LLMC CONVENTION AND PROTOCOL
The right of shipowners to limit liability for maritime claims
was first recognised by the International Convention Relating
to the Limitation of the Liability of Owners of Seagoing Ships
1957, which came into force in 1968. With the advent of
International Maritime Organisation (IMO), the Convention
on Limitation of Liability for Maritime Claims (“LLMC”) was
adopted in 1976, as a result of which the limitation of liability
amounts were increased. The limitation of liability amounts
were again increased by the adoption of the 1996 Protocol.
The LLMC enables shipowners and others to limit their liability in respect of two types of claims: loss of life or personal
injury claims, and loss or damage to property claims. The right
to limit is excluded where the loss resulted from the personal act

CONTACTS /

Trond Eilertsen
tei@wr.no

Chris Grieveson
cjg@wr.com.sg

Yannis Litinas
yli@wr.no

or omission committed with intent to cause such a loss or recklessly and with knowledge that such loss would probably result.
REASONS FOR THE INCREASE IN LLMC LIMITS
The increase in the limits under the 1996 Protocol were
strongly promoted by Australia who were concerned that in
a number of casualties the claims made against the limitation fund exceeded the current limits by a significant margin.
Australia’s main argument was that in absence of an increase,
by 2015, the value of the 1996 Protocol limits would be less
than half their value in real terms in 1996.
THE NEW LIMITS
The amendments to the 1996 Protocol will increase the current
limits of liability under the 1996 Protocol by about 50%.
The limitation of liability for claims for loss of life or personal injury for ships not exceeding 2,000 GRT will increase
from 2 million SDR to 3.02 million SDR. For ships over 2,000
GRT the limitation of liability will, for each ton from 2,001 to
30,000 tons, increase from 800 SDR to 1,208 SDR. For each ton
from 30,001 to 70,000 tons the limit will increase from 600
SDR to 906 SDR. For each ton in excess of 70,000 tons the limit
will increase from 400 SDR to 604 SDR.
The limitation of liability for property claims will increase
from 1 million SDR to 1.51 million SDR for ships not exceeding 2,000 GRT. For larger ships, the limit will increase from
400 SDR to 604 SDR for each ton from 2,001 to 30,000 tons.
For each ton from 30,001 to 70,000 tons the limit will increase
from 300 SDR to 453 SDR. For each ton in excess of 70,000 tons
the limit will increase from 200 SDR to 302 SDR.
By way of example the limitation fund for property claims
for a capesize vessel of 88,000 GRT (about 170,000 DWT) would,
prior to the 2012 amendments be 27.8 million SDR (USD 42.1
million), and after the amendments the fund will be 42 million
SDR (USD 63.6 million), an increase of USD 21.5 million.  •
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Enforcement of

FOREIGN SHIP MORTGAGES
IN NORWAY
Some international ship registries do not require ship mortgages to specify the amount
being secured by the underlying obligations. However, in Norway a ship mortgage
is required not only to identify the property to be mortgaged, but also to specify the
amount which is secured under the mortgage. What happens when a ship mortgage
is to be enforced against a foreign vessel located in Norway? Is the foreign-registered
mortgage, without a specified amount for security, enforceable under Norwegian law?

U

nder the International Convention for the Unification of
Certain Rules relating to
Maritime Liens and Mortgages 1967
(the “1967 Convention”), state parties
are obliged to recognise mortgages and
liens registered against vessels registered in ship registries outside of the

CONTACTS /

Geir-Ove Røberg
gor@wr.no

Oddbjørn Slinning
osl@wr.no

Hågen Hansen
hag@wr.no

Herman Steen
hst@wr.no

state party provided that the mortgage
fulfills certain requirements.
THE 1967 CONVENTION VS. THE
NORWEGIAN MARITIME CODE
SECTION 74
The 1967 Convention was ratified by
Norway in 1972 and the obligation to
recognise these foreign mortgages,
emerging from article 1 of the 1967
Convention, was mirrored in section 259
in the Norwegian Maritime Code 1893
and in section 74 of the later Norwegian
Maritime Code 1994 (“NMC”).
Section 74 clearly states that the
foreign mortgage (or lien) is to be recognised in Norway provided that it
has, among other things, been affected
and registered in accordance with the
law of the flag state, that it is “publicly
accessible”, and that the register or the
deed specifies the amount secured. It follows from the preparatory works relating to the transformation of the 1967
Convention into Norwegian law that
the legislator did not intend to make

any deviations from the Convention.
Consequently, the requirement in the
Norwegian law to specify the amount
of the mortgage also applies to foreign
mortgages to the extent that enforcement is sought in Norway.
This then leads to the question
as to whether NMC section 74 (read
together with the relevant provision of
the Norwegian Code of Enforcement)
provides a basis for enforcing foreign
mortgages and to what extent the lack
of specification of the amount secured
may affect the ability to enforce.
As mentioned, section 74 sets out
the conditions for “recognition” of foreign mortgages when enforcement is
sought in Norway. Legal theory suggests that the term “recognition” used in
section 74 may imply that the mortgage
is legally enforceable (i.e. can be used
directly without obtaining a prior judgment to enforce the mortgage).
This view appears to be based on
an interpretation of article 1 of the
1967 Convention. The English ver-
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Inclusion of a specific amount on the
foreign mortgage and thereby qualifying
for recognition under NMC section 74 is
therefore advisable if there is a probability
that enforcement may occur in Norway.

sion includes the term “enforceable”
which shows that the intention of the
Convention was to apply a wider construction than is implied by the term
“recognition” which follows from the
Norwegian text. As the legislator did
not make any efforts to deviate from the
1967 Convention this has been taken by
some to mean that the term “recognition” is the same as “enforceable”. The
view expressed in legal theory is that
this results in harmony with the preparatory works as well as the relevant
provisions in the Norwegian Code of
Enforcement.
On the basis of this approach section
74 entitles the holder of a foreign mortgage to file an application for enforcement to the competent court whilst the
vessel is in Norway. Further, such mortgage is to be taken into account when
another claimant, with lower priority
than the holder of the foreign mortgage, requests that the vessel is sold.
Therefore the profit from the sale of the
vessel must be sufficient to cover all
claims with better priority including the
foreign mortgage.
However, if the foreign mortgage
does not specify the sum secured, it
may not be enforceable pursuant to
section 74. The provision clearly states
the conditions for “recognition”. In particular, one such condition is that the
amount secured must be specified. The
Norwegian Code of Enforcement con-

tains a similar provision in section 11-2
and states that the registered mortgage
is enforceable provided that the mortgage is collateral for a certain (or fixed)
sum of money. Hence, it is evident that
both codes require the amount of the
mortgage to be specified.
LEGAL IMPLICATIONS OF
NON-COMPLIANCE WITH
NMC SECTION 74
So what can the mortgagor do if the
foreign mortgage does not qualify for
recognition pursuant to section 74 of
the NMC? The solution may be for the
mortgagor to obtain a judgment from
the relevant Norwegian court in order to
identify the amount that may be secured
under the mortgage. Alternatively such
a judgement may be obtained in a foreign court and then enforced in Norway.
The Norwegian Code of Enforcement
section 4-1 (f) accepts judgments from
foreign jurisdictions as enforceable in
Norway if the judgement “according to
legislation or agreement with a foreign
state is binding and shall be enforceable in
this Kingdom”. A judgment from a state
bound by the Lugano Convention 2007
(which relates to the recognition and
enforcement of foreign judgments) is
enforceable in Norway because Norway
is party to the Convention.
Equally, a decision by a foreign
court (in a state that is not a party to
the Lugano Convention or other mutual

agreements with Norway relating to the
enforcement of judgments) may also be
binding in Norway. The condition is that
a judgement is binding in accordance
with the Civil Procedure Act section
19-16, which states that a decision by a
foreign court in a civil matter, which is
binding in that country, will be binding
in Norway when the court has jurisdiction arising out of a written agreement
between the parties.
Possession of a special basis for
enforcement may prove to be more
efficient when enforcing the mortgage
against the vessel. Conclusively, inclusion of a specific amount on the foreign
mortgage and thereby qualifying for
recognition under NMC section 74 is
therefore advisable if there is a likelihood that enforcement of a mortgage
may need to take place in Norway. •
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BIMCO’s GUARDCON
deployed
With the continuing threat of piracy and increase in employment
of armed guards on board vessels, the need for standard contract
has become ever more important. BIMCO has now sought to address
that need with its new GUARDCON Contract for the Employment of
Security Guards on Vessels.

I

n March 2012, following an intensive drafting period
lasting about four months, BIMCO published its new
GUARDCON standard contract. GUARDCON was drafted
by a committee with representatives from, amongst others,
shipowners, insurers and law firms. The standard contract is
intended to provide shipowners and private security companies
with an industry standard multi-functional agreement, which
can be used for single transits or as a framework agreement for
multiple transits.
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It is important to emphasise that GUARDCON and the use
of armed guards on board vessels is not intended to replace
or override the Best Management Practices for Protection
against Somalia Based Piracy (“BMP4”). The employment of
armed security guards is seen as supplement to existing antipiracy and BMP4 measures. In addition, any security personnel
employed on board vessels must also adhere to BMP4.
VETTING PROCEDURES
Previously, it was cumbersome and time-consuming for security
companies to address shipowners’ and ship managers’ different
vetting procedures. With a common industry standard established
by GUARDCON, complying with such vetting procedures should
become an easier task for the security companies in the future.
RULES FOR THE USE OF FORCE
GUARDCON contains a blank annex, which the parties must
complete to set out their agreed Rules for the Use of Force
(“RUF”). The annex is intended to function as the regulative
framework for the use of force onboard, and will need to take
account of the need to comply with the relevant flag state’s
requirements. BIMCO has developed a “Guidance to the Rules
for the Use of Force”, which the parties may incorporate, wholly
or partially. This Guidance deals with topics such as when to
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fire warning shots, how to securely store weapons onboard and
other such matters.
CHAIN-OF-COMMAND
The relationship between the vessel’s master, the security personnel team leader and the security personnel is important.
GUARDCON places the responsibility for the safety of ship on
the master at all times. In the event of an attack, the security
personnel team leader will advise the master that he intends to
invoke the RUF.
When it comes to the actual use of force, GUARDCON allocates the decision of whether to use force or not to the individual security guard. However, although the master cannot order
the guards to use force, he may at any time order the guards to
stop using force save where it is necessary for security personnel to act in self-defence.
HIJACKINGS
Another important part of GUARDCON is the regulation of
hijacking situations; what happens when an attack has been
“successful” and the ship has been captured. Under GUARDCON,
the security company is not liable for a failure to prevent a
hijacking, and thus is not liable for any of the shipowners’
losses incurred as a result of a hijacking.

If the remuneration under the contract is a daily rate (as
opposed to a lump sum), the security firm will lose its right to
the daily rate if the vessel is hijacked. Consequently, the security companies may need to consider how to mitigate the financial impact of a prolonged detention of its personnel.
LIABILITY AND INSURANCE
With respect to the liability for actions GUARDCON imposes
sole responsibility on the security personnel for any decisions
made by them for the use of force. In relation to loss of or
damage to property and injury or death of personnel, the contract relies on the well known knock-for-knock principles for
the allocation of risk; each party has to bear its own loss and to
insure against it.
With respect to insurance, GUARDCON requires security
companies to obtain insurance coverage that meets the minimum standards specified in the contract. The strict requirements for insurance cover under the contract may serve to
exclude less reputable security companies who may find it
more difficult to comply with these requirements. •

See also a related article: Wikborg Rein’s Update no. 3 – 2011:
“New Norwegian rules – Armed guards on ships”
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BUILDER’S RISK INSURANCE
Ensuring that adequate insurance is in place is essential for a vessel
under construction as the losses can be substantial if a peril strikes.
Builder’s risk insurance is tailor-made to meet the needs of the parties
who have an interest in the building contract, typically by providing
hull insurance cover for the vessel being built coupled with partial
third-party liability cover.

S

hipbuilding
contracts
will
invariably address which of the
parties is required to take out
insurance cover, and often will specify
the standard insurance terms to be
used. In the Norwegian market, particularly where the shipyard is Norwegian
or the parties use the Standard Form
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Norwegian Shipbuilding Contract (“SHIP 2000”), the builder’s risk insurance will be based on the Norwegian Marine
Insurance Plan (the current edition being 1996 version 2010,
the “Plan”). Alternatively the Institute Clauses Builders Risks
are commonly used (the current version being 1/6/88, the
“Institute Clauses”). This article looks at the important differences between the Plan and the Institute Clauses.
GENERAL CHARACTERISTICS
Usually, the builder will own and have title to the vessel or the
insured object under construction and its appurtenances, and
will carry the risk of loss or damage to the newbuilding. The
builder will therefore normally take out builder’s risk insurance and be named as the assured in the policy. However, the
buyer may also have an interest in the insured object which
he needs to insure, such as buyer’s supplied equipment to be
installed on board the vessel. The buyer may therefore request
to be named as co-insured in the policy, and a provision for this
may also be set out in the building contract.
The losses covered are both for total loss of or partial damage to the insured object, as well as costs incurred through an
unsuccessful launch attempt and wreck removal costs.
THE NORWEGIAN PLAN VS. THE INSTITUTE CLAUSES
Both the Plan and the Institute Clauses provide standard terms
for all risks cover. However there are some important differences in the insurance cover provided.
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Co-insurance of buyer’s interest
Under the Plan the buyer will automatically be co-insured unless the insurance
policy states otherwise. The Institute
Clauses on the other hand do not provide
for the automatic co-insurance of the
buyer, and as such the buyer must seek
the specific agreement of the underwriter to be co-assured. This may cause
difficulties if the underwriter does not
wish to provide co-assurance cover.
Place of insurance
The place of insurance is where the
insured object must be located at the
time when the peril strikes in order
for the insurer to be liable. Usually the
place of insurance will be the main
shipbuilder’s shipyard, including the
geographical areas where sea trials or
delivery shall take place.
The Plan’s definition of the place of
insurance seems less beneficial for an
insured than the Institute Clauses. The
Institute Clauses generally cover manufacturing and transit outside the main
shipbuilder’s yard without a specific
agreement to this effect, whilst under the
Plan coverage for such additional locations must be separately agreed with the
insurer. This is of particular importance
where hulls are often built in low cost
countries such as Romania, Poland or
Turkey before being towed to the main
shipbuilder’s yard for completion.
Earthquakes and volcanic eruption
The Institute Clauses, contrary to the
Plan, exclude cover for damage and
losses caused by earthquakes and volcanic eruption. Such cover can be of
importance for the insured party where
the hull is built in a country where
these perils occasionally occur, such as
Turkey.

Faulty workmanship, faulty material and error in
design
The Plan covers damage caused by faulty materials and faulty
workmanship (in Norwegian: “utførelsesfeil”), but it does not
provide cover for the damage to the faulty part itself. Cover
under the Institute Clauses does not distinguish between the
faulty part and other parts, i.e. between primary and consequential losses. Hence the Institute Clauses can be considered
to provide a better solution for the assured as the full loss will
be covered. However, both conditions exclude cover for the primary loss when the loss is caused by a design error.

Under the Plan the buyer will
automatically be co-insured unless the
insurance policy states otherwise.
Strikes and lockout
The Institute Clauses exclude cover for loss and damage related
to strikes and lockout, but such cover may be obtained under
Institute Strikes Clauses Builders Risks. The Plan provides
cover for these perils automatically. This cover may be important in the context of hulls being built in low cost countries, as
workers of subcontractors in these countries are not unlikely
to suffer from poor working conditions, which in turn can lead
to labour disputes.
Failure to make payment
Contrary to the Institute Clauses, the Plan does not provide
cover for damage and losses which are caused by a failure to
meet payments obligations. Where a shipyard does not pay its
creditors, the vessel may be sold through a compulsory sale to
cover creditors’ claims. The present financial situation makes
this a practical problem to many buyers, who must seek to have
financial guarantees in place to mitigate this risk. •
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SHIPBUILDING CONTRACTS
– different forms but does it
really matter?
In international shipbuilding there are many different contract forms
available to the parties that vary in shape and content. Does it really
matter which form the parties choose to contract on?

T

he parties to a shipbuilding contract, the builder and the buyer,
typically come from different
countries. There is often a difference in
the bargaining power and experience
between them. The builder may be part
of a large shipbuilding group or trading house, which negotiates contracts
on a daily basis. The buyer on the other
hand, may be a small shipowning company, who only enters into shipbuilding
contracts as part of their fleet renewal
programme.
The cyclical nature of the shipping
market makes timing very important
as to how one should approach negotiations to achieve a good outcome. Thus
the task of creating a well balanced
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standard form of shipbuilding contract
for all market conditions may be a challenging task.
This article identifies some of the
most common forms in use in international shipbuilding and considers some
of the important differences between
them.
COMMON FORMS
Shipbuilders’ forms
Traditionally, shipbuilders around the
world present potential buyers with
their own standard contracts. In the
1960’s, the most often used standard contract was prepared by the Shipbuilders’
Association of Japan (the “SAJ Form”).
The SAJ Form in turn inspired the
Korean Shipbuilders to create their own
standard contract, with certain variations, but mostly favouring the builders. More recently Chinese shipbuilders
have introduced their own standard
forms, largely based on the SAJ Form
with adjustments to meet local needs.
In Europe the Association of Western
European Shipbuilders introduced their
standard form (the “AWES Form”) in
1972 and this was revised in 1995. The

AWES Form did not however receive
widespread recognition, particularly
with the Asian yards.
SHIP 2000 – an “agreed document”
In Norway, there is a long tradition of
using “agreed documents”. These are
standard forms where both parties’
organisations contribute to create a balanced contract, often supported by independent representatives such as lawyers
or legal scholars. The Norwegian shipbuilders and shipowners joined forces
and agreed on a standard form, the latest edition being the 2000 Norwegian
Standard Shipbuilding Contract (“SHIP
2000”).
BIMCO’s Newbuildcon
BIMCO launched its standard shipbuilding contract (the “NEWBUILDCON”) in
2007. This makes it the most recent and
detailed standard form. NEWBUILDCON
contains several new and detailed provisions not found in other forms.
NEWBUILDCON has the typical
BIMCO format, using a mix of boxes
and clauses. Although BIMCO members
are used to this format, which is useful
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when executing repetitive and similar
transactions, such as charterparties, it
may not be to everyone’s liking. Despite
the fact that NEWBUILDCON is a well
drafted contract with many carefully
thought through solutions, the format
and the numerous cross-references can
make it seem more difficult to follow.
It was also perhaps unfortunate that
shipbuilders did not actively participate
in the preparation of NEWBUILDCON,
and partially for this reason it is considered a more “buyer friendly” document than the other standard forms in
the market. This circumstance, combined with the boxes and clauses format,
makes it challenging for buyers to introduce NEWBUILDCON to shipbuilders.
CRUCIAL DIFFERENCES
Defects, warranties and consequential damages
A twelve month warranty period for
defects is common in shipbuilding contracts. The SAJ Form and most Korean
and Chinese forms exclude all liability
for consequential damage to the vessel caused by the defect. Further, shipbuilders are cautious that their warranty

liability is limited to repair of the defect
itself. This may not provide a satisfactory solution for buyers, and buyers
must therefore seek to ensure that further damage is covered by the vessel’s
hull and machinery insurance, if this is
available.

The cyclical
nature of the
shipping market
makes timing very
important.
SHIP 2000 seeks to address the buyers’
needs to a certain extent, and imposes
liability for consequential damage to
other parts of the vessel, provided that: (i)
such other part is a part of the same system or equipment, and (ii) the damage is
caused directly by the defect without an
intermediary cause. This solution is also

adopted in NEWBUILDCON, where the
builder is obliged to repair defects and
damage to the vessel caused “as a direct
and immediate consequence” of a defect.
Disputes regarding payment on
delivery – “anti blackmail clause”
Fixing the amount of the delivery instalment under a shipbuilding contract can
often be a difficult exercise, as inevitably
disagreements on change orders and liquidated damages are postponed until the
last minute prior to delivery.
Contrary to SHIP 2000 and many
offshore contracts, neither the SAJ
Form, NEWBUILDCON or any of the
other standard forms contain any specific “payment dispute” provision. This
means that when a payment dispute
arises in respect of the final instalment,
the buyer may have to pay whatever
the builder demands in order to secure
delivery of the vessel. The builder will
normally have ownership and title to
the vessel during construction, and can
in any event rely on a lien based on his
possession of the vessel. Builders may
be tempted to abuse this position and
buyers, eager to commence a favourable
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charterparty, may be tempted to give in
to such pressure.
To avoid these “blackmail” situations, SHIP 2000 provides that in case
of a payment dispute on delivery, the
buyer is only obliged to pay what the
builder demands if the builder provides
a bank guarantee (or other security) for
the disputed amount. If the builder is
not willing or able to provide such guarantee, the buyer may instead provide a
guarantee to the builder, in which case
the builder cannot refuse to deliver the
vessel.
Dispute resolution
In NEWBUILDCON a new dispute resolution clause has been introduced. It
distinguishes between: (i) disputes concerning compliance or non-compliance
with rules and regulations of class and
regulatory authorities, in which case the
relevant class of regulatory authority’s
decision shall be final and binding; (ii)
reference to an expert; and (iii) mediation or arbitration.
Similar provisions have often been
added when using other standard forms
without such advanced dispute resolution clauses (the SAJ Form or SHIP
2000). Parties should however be cautious before electing to use an expert to
resolve disputes. Disputes that are not
of a predominantly technical nature are
better dealt with in arbitration before
commercial arbitrators.
English law is still the predominant law for shipbuilding contracts,
and for many good reasons. The SAJ
Form and NEWBUILDCON provide for
English law, whilst SHIP 2000 provides
for Norwegian law and arbitration in
Norway, with English law as an alternative option. •

Personnel news
At the Oslo office Jesper Johns Jørgensen has been
appointed as a senior associate. Jesper has also transferred from the trade and industry department to the
shipping offshore group. Solveig Frostad has joined the
firm from Mediterranean Shipping Company and is now
being seconded to Yara in Geneva. Ingrid Bjørke Larsen
has joined the Oslo office. She has previously been
studying at the University of Oslo and been a junior
researcher at the Scandinavian Institute of Maritime
Law. Ellen Søiland is being seconded to Gard’s Oslo
office. Kjetil Jansen and Annette Lund Eriksrud have
left the firm. Beate Fiskerstrand, a 2012 graduate, has
joined the firm and will participate in the Maritime
Trainee Program of the Norwegian Shipowners’
Association. Mudassar Amin has returned to the office
after his secondment at DNB Bank ASA. Tormod Kløve
is on leave and is working as a deputy judge.
Astrid Pleym Løseth and Karina Fossmark Pedersen
have joined the Bergen office. Both graduated from the
University of Bergen earlier this year.
In Shanghai, Jay Shi has joined the office with previous
experience from the Beijing and Hong Kong offices of
Mayer Brown JSM, where he acted on behalf of banks
and other financial institutions in connection with ship
finance transactions.
Stephen Fordham has retired from private practice
and has been appointed as Chief Executive of WestfalLarsen dry shipping business. Cheryl Chia and Chee
Chuen Yee and have left the Singapore office. Siva
Balakrishnan will join the Singapore office as a shipping
litigator in October 2012. He comes from the shipping boutique law firm of Haridass Ho & Partners in
Singapore.
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WIKBORG REIN’S
MARITIME EMERGENCY RESPONSE TEAM
AVAILABLE WORLDWIDE 24/7
Members of our Maritime Emergency Response Team
have extensive experience in handling the practical and
legal issues associated with casualties and maritime
emergencies. Our team, led by Morten Lund Mathisen,
assists insurers and owners in connection with a wide
range of incidents.

CASES HANDLED BY THE MARITIME EMERGENCY RESPONSE TEAM
Chamarel Fire grounding, wreck removal of
cable laying vessel, Namibia
Gelso M Grounding, total loss, wreck
removal of chemical tanker, Italy
Bareli Grounding, oil pollution, wreck
removal of container ship, China
KS Endeavour Explosion and fire of jack-up
rig, Nigeria
Ikan Jahan Grounding and LOF/transhipment, Indonesia
Rena Wreck removal of grounded container
vessel, New Zealand
Nordlys Fire on passenger vessel and c/w
berth, Norway
B Oceania Wreck removal of bulk carrier,
Malacca Strait
Navios Saggittarius Salvage of grounded
bulk carrier, Denmark
Double Prosperity Salvage of grounded
bulk carrier, Bakud Reef, Philippines
Godafoss Salvage of grounded multipurpose container vessel, Norway
Jupiter 1 Wreck removal of capsized semisub accommodation rig, Gulf of Mexico
Hub Kuching Fire, CTL and salvage of

container vessel, South China Sea
Far Grimshader Supply vessel c/w semisub Songa Dee, North Sea
West Atlas Wreck removal of drilling rig;
blowout and fire, Timor Sea, Australia
Full City Bulk carrier grounding; oil
pollution and refloating, Norway
Crete Cement Refloating and sale of
grounded cement carrier, Norway
Bourbon Dolphin Anchor handler capsized;
sinking, total loss and casualties, Shetland
Repubblica di Genova Refloating and sale
of roro ship, cargo claims, Antwerp, Belgium
Server Grounded bulk carrier; oil pollution
and wreck removal, Norway
Alaska Rainbow Cargo vessel c/w
passenger ferry, River Mersey, England
Fjord Champion Grounded oil tanker; fire
and salvage, Norway
Hyundai No. 105 Car carrier c/w VLCC
Kaminesan Sinking, wreck removal and
cargo claims, Singapore Strait
Rocknes Grounding and capsizing of
bulk carrier; oil pollution, refloating and
casualties, Norway

Panam Serena Explosion and fire on
chemical tanker; total loss, terminal claims,
sale of vessel and casualties, Sardinia, Italy
Vans Princess Grounding of roro vessel;
total loss, oil pollution and cargo claims,
Tartous, Syria
Tricolor Car carrier c/w container ship,
English Channel
Kariba Sinking, wreck removal and cargo
claims, English Channel
Hual Europe Grounding of car carrier;
fire, oil pollution, wreck removal and cargo
claims, Tokyo Bay, Japan
Amorgos Grounding of bulk carrier; sinking
and oil pollution, Taiwan
Dole America Cargo vessel c/w Nab Tower;
salvage, Portsmouth, England
Norwegian Dream Cruise ship c/w container ship, English channel
Ever Decent Fire, salvage, personal injury
and cargo claims, English channel
Sun Vista Cruise vessel, fire and total loss,
Malacca Strait
Clipper Kawa Bulk carrier grounding after
typhoon, total loss, Kandla, India

MARITIME EMERGENCY RESPONSE TEAM CONTACTS:
Europe & Worldwide
Morten Lund Mathisen
+47 994 57 575
Gaute Gjelsten
+47 995 23 535
Oddbjørn Slinning
+47 481 21 650

London
Andreas Fjærvoll-Larsen
+44 7711 304 251

Bergen
Jon Heimset		
+47 908 55 702

Kobe
Torgeir Willumsen
+81 903 260 7668

Singapore
Chris Grieveson
+65 9112 8445

Shanghai
Yafeng Sun
+86 1391 700 6677

Emergency number:
+47 22 82 77 00
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SHIPPING OFFSHORE GROUP

OUR SERVICES /
• Construction, repair and conversion 		
contracts for ships, rigs and other 		
offshore units.
• Sale and purchase of ships, rigs and 		
other offshore units.
• Ship financing, liens and mortgages
• Organisation and management
structures for shipowners.
• Restructurings and acquisitions of 		
shipping and offshore companies.
• Emergency response and casualty 		
work, including investigations, 		
limitation of liability, liability for 		
oil spill and collisions, maritime 		
inquiry, wreck removal and related 		
public law issues.
• Chartering and operation of ships, 		
both general marine and offshore.
• Offshore charter contracts for, rigs, 		
FSOs, FPSOs, FSRUs and FLNGs.
• Cargo claims and crew matters.
• Arrest, salvage and general average.
• Maritime insurance, including hull & 		
machinery and P&I claims and
interpretation of club rules.
• Registration of ships, choice of flag 		
and registration.
• Control and classification of ships.
• Freight forwarding and land
transportation.

WIKBORG REIN’S
SHIPPING OFFSHORE GROUP
Wikborg Rein’s Shipping Offshore Group is a leading
global maritime practice with more than 80 dedicated
Norwegian, English, Chinese and Singaporean lawyers.

With offices in Oslo, Bergen, London, Singapore, Shanghai and Kobe, and
an alliance with Brazilian law firm Vieira, Rezende, Barbosa e Guerreiro
Advogados, Wikborg Rein has a unique industry knowledge and competence matched with an international presence. The Group, together with
many of our individual lawyers, has for many years been recommended as
leaders in their field by Legal 500, Chambers and other rating agencies. In
2011 the firm was awarded Lloyd’s List Asian Maritime Law Firm of the Year
Award.
Over the last three years we have been instructed on more than 2500 international shipping and offshore cases, and we have acted on numerous crossborder transactions in more than 50 countries. We serve clients across the
full range of shipping, transport and offshore activities, including shipowners,
offshore companies, marine insurers, shipyards, equipment providers, shipbrokers and agents, shipping banks as well as companies related to freight
forwarding and land transportation.

39
SHIPPING OFFSHORE CONTACTS

OSLO
Kronprinsesse Märthas pl. 1
PO Box 1513 Vika
0117 Oslo, Norway
Tel +47 22 82 75 00
oslo@wr.no
Partners
Trond Eilertsen tei@wr.no
+47 22 82 76 12/+47 901 99 186
Anders W. Færden awf@wr.no
+47 22 82 75 44/+47 908 28 382
Gaute Gjelsten ggj@wr.no
+47 22 82 76 31/+47 995 23 535
Henrik Hagberg heh@wr.no
+47 22 82 75 52/+47 916 16 888
Bernhard Haukali bha@wr.no
+47 22 82 76 16/+47 480 34 625

Nina M. Hanevold nmh@wr.no
+47 22 82 75 09/+47 911 18 200

Øystein Sellevold ose@wr.no
+47 55 21 52 53/+47 975 45 317

Emma Yang eya@wrco.com.cn
+86 21 6339 0101/+86 139 1742 7798

Greta Hollmén gho@wr.no
+47 22 82 75 35/+47 984 79 463

Astrid Pleym Løseth apl@wr.no
+47 55 21 52 19/+47 416 25 904

Xiaochen Yu cch@wrco.com.cn
+86 21 6339 0101/+86 135 8588 9786

Ingrid Bjørke Larsen inb@wr.no
+47 22 82 76 79/+47 416 01 203

Karina Fossmark Pedersen kfp@wr.no
+47 55 21 52 08/+47 410 07 403

Kaja Oftedal Rasting kof@wr.no
+47 22 82 75 90/+47 926 26 034

LONDON
Cheapside House
138 Cheapside
London EC2V 6HS, England
Tel +44 20 7367 0300
london@wr.no

KOBE
Sannomiya Kokusai Bldg. 5F
1-30, Hamabe-dori 2-chome
Chuo-ku
Kobe 651-0083, Japan
Tel +81 78272 1777
kobe@wr.no

Ole Johan Stensli ojs@wr.no
+47 22 82 76 45/+47 901 49 875
BERGEN
Olav Kyrresgt. 11
PO Box 1233 Sentrum,
5811 Bergen, Norway
Tel +47 55 21 52 00
bergen@wr.no

Partners
Finn Bjørnstad fbj@wrco.co.uk
+44 20 7367 0335/+44 771 4126 300
Clare Calnan clc@wrco.co.uk
+44 20 7367 0304/+44 759 560 7958

Morten Lund Mathisen mlm@wr.no
+47 22 82 76 75/+47 994 57 575

Partners
Øyvind Axe axe@wr.no
+47 55 21 52 71/+47 970 55 558

Johan Rasmussen jra@wr.no
+47 22 82 76 35/+47 918 00 933

Linn Hertwig Eidsheim lhe@wr.no
+47 55 21 52 21/+47 970 55 557

Joe McGladdery jmg@wrco.co.uk
+44 20 7367 0302/+44 771 311 3115

Oddbjørn Slinning osl@wr.no
+47 22 82 75 14/+47 481 21 650

Christian Friis cfr@wr.no
+47 55 21 52 35/+47 911 48 237

Are Zachariassen aza@wr.no
+47 22 82 76 72/+47 909 18 308

Jon Heimset jhe@wr.no
+47 55 21 52 72/+47 908 55 702

Senior Lawyers
Birgitte Karlsen bka@wrco.co.uk
+44 20 7367 0309/+44 7525 071 742

Senior Lawyers
Guy C. Leonard gcl@wr.no
+47 22 82 76 37/+47 977 35 003

Øystein Meland ome@wr.no
+47 55 21 52 75/+47 901 42 033

Herman Steen hst@wr.no
+47 22 82 75 94/+47 930 34 693
Senior Associates
Morten Baggerød mba@wr.no
+47 22 82 75 76/+47 957 71 195
Ena Aarseth Barder eba@wr.no
+47 22 82 75 45/+47 958 30 638

Geir Ove Røberg gor@wr.no
+47 55 21 52 65/+47 900 35 045
Lars Inge Ørstavik lio@wr.no
+47 55 21 52 69/+47 918 53 534
Senior Lawyers
Richard Bjerk rbj@wr.no
+47 55 21 52 31/+47 918 71 961

Rob Jardine-Brown rjb@wrco.co.uk
+44 20 7367 0305/+44 7785 722 147

Ronin Zong rlz@wrco.co.uk
+44 20 7367 0323/+44 7730 066 553
Senior Associates
Linn S. Benjaminsen lsb@wrco.co.uk
+44 20 7367 0306/+44 0784 169 7476
Andreas Fjærvoll-Larsen
afl@wrco.co.uk
+44 20 7367 0321/+44 7711 304 251
Jonathan Page jpa@wrco.co.uk
+44 20 77367 0303/+44 7713 112 103

Japan Representative
Torgeir Willumsen twi@wrco.jp
+81 78 272 1777/+81 90 3260 7668
SINGAPORE
6 Raffles Quay #10-05/06
Singapore 048580
Tel +65 6438 4498
singapore@wr.no
Partners
Chuen Yee Chee ccy@wr.com.sg
+65 6496 8223/+65 8518 6239
Chris Grieveson cjg@wr.com.sg
+65 6496 8351/+65 9112 8445
Florence Ong flo@wr.com.sg
+65 6496 8228/+65 9150 8237
Per Magne Ristvedt pmr@wr.com.sg
+65 6496 8212/+65 9723 3027
Senior Associates
Martine C. Dysvik mcd@wr.com.sg
+65 6496 8230/+65 9674 4906
Steffen Pedersen ssp@wr.com.sg
+65 6496 8358/+65 8218 8854
PAN ASIA LAW CORPORATION
in alliance with Wikborg Rein
6 Raffles Quay #10-05/06
Singapore 048580
Tel +65 6438 1669

Terje Fiskerstrand tfi@wr.no
+47 55 21 52 56/+47 917 97 279

Associates
Olivia Boyle olb@wrco.co.uk
+44 20 7367 0327/+44 7713 113 078

Christian James-Olsen col@wr.no
+47 55 21 52 70/+47 928 33 919

Lesley Tan les@wrco.co.uk
+44 20 7367 0314/+44 788 9605 529

Directors
June Ho jho@wralliance.com.sg
+65 6496 8350/+65 9690 3391

Kristoffer Larsen Rognvik klr@wr.no
+47 55 21 52 42/+47 970 55 566

Christel Kvalvik chk@wrco.co.uk
+44 20 7367 0307/+44 7730 066 553

Clara Tan cla@wralliance.com.sg
+65 6496 8352/+65 9818 7278

Jesper Johns Jørgensen jjj@wr.no
+47 22 82 75 34/+47 415 12 292

Senior Associates
Hågen Hansen hag@wr.no
+47 55 21 52 68/+47 920 67 807

Chee Fang Theng
fangtheng@wralliance.com.sg
+65 6496 8216/+65 9863 2931

Yannis Litinas yli@wr.no
+47 22 82 75 29/+47 912 46 775

Cecilie Koch Hatlebrekke ckh@wr.no
+47 55 21 52 81/+47 416 49 158

Vidar Løhre vlo@wr.no
+47 22 82 76 42/+47 988 10 677

Torunn Onarheim Hauge toh@wr.no
+47 55 21 52 29/+47 970 78 920

SHANGHAI
Hong Kong New World Tower,
Room 1702
No. 300 Huai Hai Middle Road
Shanghai 200021, China
Tel +86 21 6339 0101
shanghai@wr.no

Ellen Søiland eso@wr.no
+47 22 82 75 68/+47 938 14 014

Erik Hoffmann-Dahl ehd@wr.no
+47 55 21 52 39/+47 920 92 385

Partners
Yafeng Sun yfs@wrco.com.cn
+86 21 6339 0101/+86 1391 700 6677

Associates
Mudassar Amin mam@wr.no
+47 22 82 75 66/+47 904 76 711

Torgeir Hovden tho@wr.no
+47 22 82 76 48/+47 414 57 707

VIEIRA, REZENDE, BARBOSA
e GUERREIRO ADVOGADOS
in alliance with Wikborg Rein
Av. Presidente Wilson, 231
18˚andar, Rio de Janeiro, Brasil
20030-021
Tel +55 21 2217 2888

Mari G. Christensen mgj@wr.no
+47 22 82 75 74/+47 990 32 991
Øystein Djuv-Stiansen ods@wr.no
+47 22 82 76 59/+47 414 80 933
Marie Efpraxiadis mef@wr.no
+47 22 82 75 15/+47 913 76 313

Geir Sviggum gsv@wrco.com.cn
+86 21 6339 0101/+86 1391 861 3473

Anja Kallestad akl@wr.no
+47 55 21 52 96/+47 995 32 619

Senior Associates
Chelsea Chen cch@wrco.com.cn
+86 21 6339 0101/+86 1381 687 8480

Beate Fiskerstrand bfi@wr.no
+47 22 82 76 68/+47 996 39 593

Associates
Morten Valen Eide mei@wr.no
+47 55 21 52 67/+47 932 20 980

Associates
Yvonne Hu yhu@wrco.com.cn
+86 21 6339 0101/+86 138 1813 9635

Solveig Frostad sfr@wr.no
+47 22 82 75 27/+47 916 55 770

Mari Huser-Hestetun mhh@wr.no
+47 55 21 52 78/+47 917 59 272

Claire Jiang cji@wrco.com.cn
+86 21 6339 0101/+86 138 1676 7292

Henrik M. Hafstad hmh@wr.no
+47 22 82 75 63/+47 922 15 283

Kristine Møen Halvorsen cmh@wr.no
+47 55 21 52 14/+47 924 34 769

Jay Shi jsh@wrco.com.cn
+86 21 6339 0101/+86 186 1189 9183

Marte Dyvik mst@wr.no
+47 22 82 75 37/+47 934 57 414

Senior Associates
Karen Ong kar@wralliance.com.sg
+65 6496 8820/+65 9199 4646

Wikborg Rein contact
Joyce B. Souza Jacobsen
jjacobsen@vrbg.com.br
+55 21 8094 6666/+55 21 2217 2834

www.wr.no

Oslo
Tel +47 22 82 75 00
Fax +47 22 82 75 01
oslo@wr.no

Bergen
Tel +47 55 21 52 00
Fax +47 55 21 52 01
bergen@wr.no

London
Tel +44 20 7367 0300
Fax +44 20 7367 0301
london@wr.no

Singapore
Tel +65 6438 4498
Fax +65 6438 4496
singapore@wr.no

Shanghai
Tel +86 21 6339 0101
Fax +86 21 6339 0606
shanghai@wr.no

Kobe
Tel +81 78 272 1777
Fax +81 78 272 1788
kobe@wr.no

