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EDITORIAL

Dear clients and friends,
It is with great pleasure I introduce to you this new
edition of Wikborg Rein’s Shipping Offshore Update. In
this issue our main focus is current industry trends in
the shipping and offshore markets.

Enjoyable reading!

Gaute Gjelsten
Head of Wikborg Rein’s Shipping Offshore Group

PHOTO: Wikborg Rein

T

he offshore markets continue to generate activity in the North Sea, Brazil and
Asia, and in this edition we have therefore included a broad range of offshore
related articles. The trend of Asian yards winning construction contracts for
the Norwegian Continental Shelf is something of a political hot potato. Whilst these
yards often win on cost, there is a considerable challenge to meet the strict requirements applicable to operation in the North Sea. We also look at the important topic of
codes of ethics adopted by oil companies.
Turning towards the management of risk we review the recent decision in the
“Njord Bravo” case and the issues raised therein concerning limitation of liability and “knock-for-knock” clauses. Managing risk effectively requires a balance of
both contractual limitation provisions and insurance protection. On the insurance
side we look at how mobile offshore units are insured under the Nordic Marine
Insurance Plan 2013, as well as insurers’ subrogation rights against co-assureds and
the insurance options that are available to financing banks. Norway has now adopted
the new EU Insurance Directive, and we consider how the mandatory insurance
requirements therein affect shipowners.
In the sale and purchase market the Norwegian Saleform 2012 is now widely
used, and we review and compare this form to the Japanese Nipponsale 1999. We
also consider how changes in tax legislation may render the seller of a ship liable
for taxes that are normally paid by the buyer.
Time-bar continues to be an ever important topic and there are three articles
on this topic: two Norwegian articles, as well as a Brazilian article provided by our
Brazilian alliance partner, Vieira Rezende.
As for other news, we were honoured to be shortlisted as the Maritime Law
Firm of the Year at the Lloyd’s List Global Awards 2013, and also to be nominated
the fourth year in a row as Maritime Law Firm of the Year at the Lloyd’s List Asia
Awards (which we were awarded in 2011).
I trust you will find some of our articles interesting and welcome any feedback
you wish to share with us. We are also most interested in receiving requests for topics that you would like us to address in future Updates.
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OFFSHORE DRILLING

Variation orders in drilling contracts

– THERE ARE LIMITS
In most offshore drilling contracts, the contractor has a far-reaching obligation to
comply with the oil company’s variation orders. The obligation is however not without
limitations. The oil company’s right to issue variation orders was considered in a recent
judgment by Stavanger city court in a dispute between Mærsk and Statoil1.

A

s discussed below, the recent case of Mærsk vs. Statoil
is however an example of the opposite, i.e. that the oil
company or operator’s right to give instructions and
issue variation orders was not exceeded.
THE NEED FOR FLEXIBILITY
The right to vary the scope of work is well-established in the
offshore sector, and there are good reasons why the operator’s rights must be wide. Drilling (and production) contracts
are often entered into well in advance of the commencement
date under the contract, and the contract periods are often
long. It will generally be difficult for the operator to foresee
all aspects of the employment and use of a drilling unit when
a drilling contract is entered into, and full information about
the reservoir and other geographical conditions may not yet
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be available. There is therefore a genuine need for flexibility
to vary the scope of work during the contract period, including by modifying the drilling unit, to fulfil the contract’s
intended purpose.
This need for flexibility is the backdrop for variation clauses,
such as the clause in the Statoil contract in the Mærsk v. Statoil
case, which reads:
“Company has the right to order such Variations to the Work,
which in Company’s opinion are desirable and which are not
held to be unreasonable”
This clause is in line with the clauses commonly found in drilling contracts on the Norwegian continental shelf, including
the Norwegian standard contract, Norsk Fabrikasjonskontrakt
2005 (the “NF 05”). NF05 does not contain the “unreasonable” limitation, but a similar limitation follows from general
Norwegian contract law principles.
If the contractor receives a variation order that falls within
the contract’s variation order regime, the contractor will
normally be obliged to carry out the variation, regardless of
whether the time and cost consequences of the variation have
been agreed. This is often referred to as the contractor’s “jump
duty”. More sophisticated contracts may provide for specific dispute resolution mechanisms in the event of disputes
regarding variation orders. However, under some contracts, the
contractor’s only option may be to initiate legal proceedings
against the operator if the parties disagree on whether the variation order is justified, or whether the compensation offered is
adequate. This can, for obvious reasons, be very difficult.

5

LIMITATIONS ON THE RIGHT TO ISSUE VARIATION
ORDERS
As evident from the above, variation clauses are generally
widely drafted. The question then arises whether limitations
can be construed into the contract pursuant to the background
law, to restrict the operator’s right to make changes.
Under Norwegian law, there are in principle two main limitations on the operator’s right to make changes. The first limitation
is that the operator is not entitled to change contract terms as
such. The operator cannot, by using the variation order regime,
shift the risk and liability allocation of the contract. Secondly, a
general limitation must be interpreted into the contract to the
effect that variations cannot extend beyond what was reasonably
anticipated by the parties when entering into the contract, which
principle was invoked in the Mærsk vs. Statoil case. There is however, a very high threshold for arguing that a contract provision
or variation order is “unreasonable” between commercial parties.
THE MÆRSK VS. STATOIL CASE
The facts of the aforementioned case are as follows. In 2005, after
years of negotiations, the drilling and production unit “Mærsk
Inspirer” was contracted by Statoil for operations on the “Volve”
field on the Norwegian continental shelf. The contract was for a
period of ten years, and payment rates were set out for the various types of work to be performed during the contract period.
The scope of work had a brief description of a base case that
included eight wells, but the contract also stated that Mærsk had
to prepare the unit for tie-in of five additional wells. The contract
was silent with respect to whether the original eight wells were
to be drilled in one or several drilling campaigns.
After completing the original eight wells during the period
between 2007 and 2009, the unit went into a production phase
and most of the drilling crew were demobilised. In 2012,
Statoil instructed Mærsk to drill additional wells (under the
contract’s original scope of work, and not pursuant to a variation order) and also issued a variation order to carry out topside modifications to enable the unit to perform the requested
drilling services.
Mærsk contested Statoil’s right to make the instruction,
arguing that the drilling of additional wells fell outside the
scope of work and that a variation order was required. Mærsk
further argued that such variation order, together with the variation order for the topside, would extend the duration of the contract period and cause Mærsk to suffer losses, and consequently
that these variations should be considered “unreasonable”.
Statoil on the other hand argued that the instruction to drill
the additional wells was within the original scope of work, and
did not require a variation order. As for the topside modifications, this work required a variation order, but the variation
order could not be considered unreasonable.

The right to vary the scope of work is wellestablished in the offshore sector.

The Stavanger city court ruled in favour of Statoil. In the
court’s opinion, the drilling of the additional wells fell within
the original scope of work, taking into consideration inter alia
that the contract explicitly included preparations for tie-in
of an additional five wells. This obligation would be without
real content if these additional wells were not included in the
contract. The court also took into consideration that the purpose of the contract was to exploit all of the resources on the
“Volve” field, and that the “Mærsk Inspirer” was the only unit
that could drill the wells as long as the unit was stationed and
producing on the field. It was also acknowledged by the court
that these changes are common in drilling operations, and that
on many North Sea fields, the production phase has turned out
to last longer than originally envisaged.
With regards to the topside modifications, the court did not
agree with Mærsk that this variation order was unreasonable.
When determining this issue, the court considered the scope of
the modification work and its close connection to other work
that was included in the scope of work. The purpose of the modifications, to allow the rig to produce oil from the new wells,
was also a factor that made it hard to say that the variation
order was unreasonable.
SUMMARY
As recognised by the court, the only factor that supported
an argument that the variation order was unreasonable, was
the negative financial consequences for Mærsk. By 2012, the
contract had turned out to be commercially disadvantageous
to Mærsk due to inter alia market changes, and even before
the new instructions and the variation order, Mærsk reportedly lost money on the contract. With the modifications and
the increased scope of work, the losses would be even greater.
However, between large, commercial parties the threshold for
considering a variation order unreasonable due to its adverse
financial consequences is very high.
This judgment is only from the court of first instance, and
thus has limited weight. However as we rarely see drilling
contract disputes in Norwegian courts, the case has attracted
lots of interest. Mærsk has appealed the judgment to Gulating
Court of Appeal. •
Mærsk Inspirer AS vs. Statoil Petroleum AS, dated 29 May 2013 (Wikborg Rein did
not act for either of the parties).
1
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OFFSHORE CONSTRUCTION

Construction contracts on
the Norwegian continental shelf:

WILL ASIAN YARDS COPE?
Several of the large-scale construction contracts for units to be employed on the
Norwegian continental shelf (“NCS”) have recently been awarded to Asian yards,
leading to concerns about quality among Norwegian players.

W

ith the NCS remaining
an unusually active market for manufacturing
yards, Asian contractors have begun an
aggressive policy of competitive pricing. Norwegian yards are rapidly discovering that the Asian newcomers are
providing strong competition.
In 2012, the contracts for the “Martin
Linge” and “Aasta Hansteen” fields were
awarded to suppliers in South Korea.
In February this year, the contract for
the construction of the platform deck
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of “Ivar Aasen” was assigned to SMOE
in Singapore. Soon after, the contract
for the platform deck of “Dagny” was
awarded to Daewoo in South Korea.
Norwegian contractors often say that
foreign yards are not sufficiently aware
of the NCS requirements and “how
things are done in Norway”. This is significant feedback from an increasingly
important market for the Asian yards.
With other offshore markets declining,
suppliers are becoming more likely to
offer very competitive prices in order to
win contracts for deliveries to the NCS.
This is particularly true for Asian contractors; a study of all North Sea projects
since 2000 carried out by Rystad Energy
on behalf of the Norwegian Industry
Oil & Gas Association shows that in the
autumn of 2012, initial bids from Korean
yards were 50-70 % lower than corresponding bids from Norwegian yards.
OVERRUNS AND CAUSATIVE
FACTORS
Concerns are growing that these cutprice bids leave projects more and
more vulnerable to overruns. A notable number of recent NCS projects
have come in substantially over budget
and behind schedule. According to the

Rystad Energy study, foreign yards’
cost overruns related to the construction of platform decks were more than
five times higher than for Norwegian
yards. The same trend is found with
regard to delays. On average, foreign
yards exceeded the completion date by
14 months, compared with one month
only for Norwegian yards.
A cause of such overruns, an extenuating circumstance for the foreign yards,
may be found in when and how the projects are initiated. In periods with a high
development rate, new fields are being
utilised, there is more drilling, and more
installations are being built. During
such times, projects tend to be initiated
faster and with less knowledge of reservoirs and other physical conditions,
and with less complete engineering
and design leading to poor and unclear
specifications. When the parties obtain
more knowledge, the variations start
coming. That the reasons for the cost
overruns may be found in how projects
are executed was also the Norwegian
Petroleum Dirctorate’s conclusion in a
recent report prepared on the behalf of
the Ministry of Petroleum and Energy1.
After reviewing five of the most recent
field developments on the NCS, the

PHOTO: ilja Hendel

Directorate concluded that although
the high activity level contributed to
the cost overruns, the main causes were
insufficient planning, lack of a clear contract strategy, and poor monitoring and
follow-up of suppliers and projects.
A high number of variations requires
more from the parties’ management
structure and organisation. Cultural and
language challenges, as well as a considerable geographical and practical distance to engineers and subcontractors,
create a potential for difficulties that
need to be handled properly.
It is possible that many of the challenges facing Asian yards can be overcome by putting in place the right
supervision team, ensuring close cooperation between the parties and focusing on improving the understanding of
the specific requirements that apply on
the NCS.
NORSOK – NCS QUALITY
STANDARDS
Many industry players argue that the
use of foreign yards that do not know
Norwegian standards is a cause of many
overruns.
So what do Norwegians want in
terms of equipment and business part-

ners? It is safe to say that the North Sea
and the Gulf of Mexico have some of
the highest demands when it comes to
equipment quality, timely delivery and
protecting the oil companies’ reputation. In Norway, reputation, regulation
and North Sea compliance mean that
quality counts.
The NORSOK standards have been
developed by the different players in
the Norwegian petroleum industry to
ensure best-practice safety standards
and cost-effectiveness. NORSOK standards are intended to replace oil company
specifications as far as possible, and
to serve as the operational regulatory
framework.
These strict standards are developed
on the basis of the North Sea region’s
weather and climate conditions. Any contract awarded will often refer to NORSOK
in general or to certain NORSOK standards. Norwegian yards and operators
are used to work with these standards
and know what is required. Asian yards
however, lacking substantial experience
with the NORSOK requirements, may
find it challenging to sort out the specific Norwegian regulations, especially
at the hectic tender stage.
To improve the understanding and

awareness of the NORSOK standards, it
has been suggested to promote the use
of Norwegian technology and suppliers
among Asian yards. Many Norwegian
suppliers have extensive experience
with the NORSOK standards, as well
as available technology adapted to
Norwegian conditions. Project managers and engineers with NORSOK experience will also add value in the overall
process. These are possible solutions in
the short run, while foreign yards gain
the necessary experience.
Companies from all over the world
are actively looking to develop their
business opportunities on the NCS. But
regardless of a potentially renewed focus
on Norwegian contractors, the reality is
currently one dominated by the Asians.
Many risks associated with low bids can
be mitigated by starting off on the right
foot: the customer must communicate
clearly what he wants, and the supplier
must take note of this basic, but still
sound advice. •
This is an updated version of the article
published in EurOil, Europe Oil & Gas
Monitor, Issue 212, 23 July 2013
1

Published on 14 October 2013.
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OFFSHORE VESSELS

Offshore vessels and codes of ethics:

COMMITMENT,
COMPLIANCE AND RISK
Most, if not all, oil and gas operators adopt a code of ethics, by one name or
another. These codes are often not given the attention they deserve by contractors,
but they can be as severe a set of rules as statutes – and there can be serious
commercial implications for violations.

T

he rules or ethical values that are usually addressed in
such codes relate to mandatory laws and conventions
on areas such as corruption, bribery, environment, discrimination, child labour and forced labour. The operators are
bound by law to adhere to these rules. Legislators, public opinion and NGOs claim the credit for the promotion of such values. Although, in fact, scandals, crises and costly lawsuits are
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often the true promoters of these values. The media is scattered with cases
of uncovered corruption, bribery, child
labour and poor working conditions. The
impact, as we all know, can be detrimental for a business and its public image.
Operators’ codes of ethics are
designed to address liability, both
legally and in the court of public opinion. They are invariably published on
the company’s website and referred to
in model contracts, obliging the parties
contracting directly or indirectly with
the operator to comply, or to risk their
contract being terminated. A breach of
the code can have repercussions on the
contractor, no matter how far down the
contractual chain these breaches occur.
Operators need to both protect their
image and reputation as well as to avoid
sanctions for infringing any ethical
rules. From the operator’s perspective,

9

that risk is best passed by the operator
onto the prime contractor and, naturally,
this can have a knock-on effect in the
contractual chain.
As a shipowner chartering out your
(or your subcontractor’s) vessel, the
questions arise: aside from the risk
of contract termination, are you (as a
contractor) aware of what liabilities a
breach of an operator’s code exposes you
to, or are you perfunctorily assuming a
greater risk than you know? How does
this differ from the joker card of “termi-

The impact of
a breach can be
detrimental for a
business and its
public image.
nation for convenience”, already available to the operator?
The point is that not only do you risk
contract termination, but you may also
risk a heavy claim for damages.
If the contractor (or even its subcontractor) is found in breach of an operator’s code of ethics, not only could the
contractor’s work be terminated, the
operator may also claim compensation
for losses arising out of the contractor’s
breach. To assess the potential liability
exposure in accepting compliance with a
code, one has to look into the provisions
regulating contractor’s liability and
indemnity obligations in each contract.
It takes a careful reading – but reading
the contract and reading the code is your
paramount starting point.

Further to this, what are your options?
Tip 1: If compliance with a code is imposed on the contractor
group, or other broad definition in the contract which encompasses both you and your subcontractors, then try and change
this to be applicable to you alone and ensure that you contract
on same terms with your subcontractors.
Tip 2: Try and cap (or limit) your liabilities under the relevant
provision, so that not all losses consequential to a breach of
the code (by you and/or a subcontractor) will entitle the operator to sanction you, or claim damages for injury to its image
or reputation.
Tip 3: Ensure that compliance to code clauses (and the liability and indemnity clauses) are mirrored in all your subcontracts – the liability you take should be, proportionately,
carried by the subcontractor.
Tip 4: You cannot screen thoroughly every subcontractor,
but you should at least do a basic check, reasonably sufficient
both to ensure compliance and to prove that such steps were
taken. Remember to speak with the operator directly, who is
likely to have guidelines, systems and personnel for assessing
such risks and can guide you in clearing your subcontractors
for ethics and integrity. Ensure that all such communication
with any operator is recorded in detail.
Tip 5: If you are to enter a subcontract, doing so with an operator-approved subcontractor is obviously the safest course,
even if not the most economical.
But reality can be more demanding: the work has changed,
your time is running out and an unknown subcontractor
abroad might be the only way to successfully deliver the project. If you are bound to involve a subcontractor with whom
you might have little or no prior acquaintance or co-operation, share any reservations or uncertainties you have with
the operator.
Managing the risks requires legal advice. However, a
great part of the risk minimisation process can be achieved
in-house. Being aware and showing compliance is of critical
importance. Large contractors are increasingly reflecting the
operators’ best practice by adopting their own codes, pushing
the risk down the chain, and establishing compliance teams
and systems. Given the potential consequences of non-compliance, it is a worthwhile investment. •
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THE “NJORD B” CASE

The “Njord B” case –
exclusion of liability, gross negligence
and knock-for-knock
In a judgment of 25 June 2013, Gulating appeal court overturned the decision of
Stavanger district court in relation to claims arising out of the shuttle tanker “Navion
Hispania” colliding with the FSO “Njord B” on the Njord field in 2006. The collision
was due to a blackout on the dynamic positioning system on the shuttle tanker.

T

he Court of Appeal placed significant weight on an
internal incident report issued soon after the incident
and found that the shuttle tanker interests had acted
grossly negligently and that they therefore were liable for the
collision and could not rely on a clause excluding liability for
indirect and consequential losses. Furthermore, the appeal
court held that the shuttle tanker interests could not claim
indemnity from the charterer under a knock-for-knock clause
in the contract of affreightment.
The legal proceedings involved a constellation of three
groups: The licensees on the field and the FSO’s hull and machinery insurers (together referred to as the “licensees”) directed a
claim in tort against several Teekay companies which owned
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and operated the shuttle tanker. Teekay had in turn directed an
indemnity claim against Statoil ASA, upon whose instructions
the shuttle tanker was operating at the Njord field. In addition to
the question of collision and contractual liability, the case also
raised time-bar and identity of carrier related issues, which will
not be addressed here.
THE CONTRACTUAL ARRANGEMENTS AND THE
DISPUTE
Statoil had entered into agreements for purchase of oil from
most of the licensees, but was not itself a licensee on the Njord
field when the incident occurred. The sales agreements were on
FOB terms, which meant that Statoil had to arrange for transportation from the field. The sales agreements therefore included
a number of clauses concerning transportation and a standard
clause excluding liability for indirect and consequential losses.
In order to fulfil Statoil’s general need for transportation of
oil from several fields in the North Sea, they had entered into a
contract of affreighment (“the COA”) with Teekay for the use of
their shuttle tankers, including the “Navion Hispania”. The COA
included a standard knock-for-knock clause.
The licensees filed a claim directly against Teekay in tort for
the losses arising out of the collision, instead of suing their contractual party Statoil. Teekay in turn claimed indemnity against
Statoil under the knock-for-knock clause in the COA.
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THE “NJORD B” CASE

EXCLUSION OF LIABILITY FOR INDIRECT AND
CONSEQUENTIAL LOSSES
Teekay and Statoil argued that Teekay acted as a subcontractor
for Statoil under the terms of the oil sales agreements, and that
the clause therein excluding liability for indirect and consequential losses also protected Teekay.
Both the district and the appeal courts held that Teekay acted
as a subcontractor and that the exclusion clause as a starting
point prevented the claim for indirect and consequential losses
against Teekay. However, unlike the district court, the appeal
court found that Teekay had acted grossly negligent and that
they therefore were prevented from relying on the exclusion of
liability clause.
This conclusion was surprising since gross negligence was
not argued in detail during the hearing. In reaching their conclusion, the appeal court placed significant emphasis on an
internal incident report issued by Teekay a month after the
incident. The report identified a number of defective procedures
onboard the shuttle tanker. The appeal court found that this
amounted not only to a grossly negligent breach of a general
duty of care, but also a breach of the specific terms of the sales
agreements incorporating the exclusion clause. In reaching its
conclusions, the court also emphasised the need to adhere to
strict safety requirements when operating in the North Sea.
INTERPRETATION OF “CHARTERER’S GROUP” IN THE
KNOCK-FOR-KNOCK CLAUSE
In relation to Teekay’s claim against Statoil, the main legal
issue was the application of the knock-for-knock clause in the
COA. The knock-for-knock clause stated that Teekay as owners and Statoil as charterers would indemnify each other for
all claims for damage to their own personnel and property
as well as indirect and consequential losses from parties in
the their groups, which were defined as “Owner’s Group” and
“Charterer’s Group” respectively. The appeal court therefore
had to consider whether the licensees were included in the
term “Charterer’s Group”, and thereby identified with Statoil. If
they were included in the definition, Statoil would be obliged to
indemnify Teekay for the claim from the licensees.
The question of interpretation arose due to the fact that
Statoil was a licensee on all fields covered by the COA except
the Njord field. While the definition of “Charterer’s Group”
included a reference to licensees, this was preceded by the
term “its”. Teekay argued that the licensees on the Njord field
were included in the term “its Licensees”, while Statoil argued
that “its Licensees” referred to licensees on fields where Statoil
itself was a licensee and therefore could distribute costs and
liabilities with the other licensees in the contractual arrangements between them. This understanding was also supported
by insurance considerations. Teekay furthermore argued that
the licensees were part of the “Charterer’s Group” also because

they were covered by the wording “its Contractors”. This was
disputed by Statoil.
Overturning the decision of the district court, the appeal
court noted that the interpretation of the term “its Licensees”
must take into account the natural distribution of liability
between the parties, including which party that is able to prevent damage and take out insurance. The court therefore held
in favour of Statoil that the licensees would only be included
in the “Charterer’s Group” if Statoil was part of the licensee
partnership, which was not the case in the present matter.
The appeal court further found that the licensees could not
be considered “its Contractors” since this term only applied to
parties that Statoil had engaged to fulfil its duties under the
oil sales agreements and that this did not include the licensees
since they were only the sellers of the oil.
The appeal court therefore concluded that the knock-forknock clause in the COA did not require Statoil to indemnify
Teekay for the claim from the licensees, but also added obiter
that under any circumstances Teekay could not rely on the
indemnity provision in the knock-for-knock clause due to having acted grossly negligent.
REMARKS
The appeal court decision is the latest judgment where
Norwegian courts have set aside clauses regulating liability
on the basis of gross negligence, and leaves open the question
of how far-reaching such an exemption clause is. Does it apply
regardless of which person acted negligently or is it in other
ways qualified?
The appeal court’s interpretation of the “Charterer’s Group”
in the knock-for-knock clause is in line with industry practice.
Words such as “its” and “their” preceding other defined terms
have the function of narrowing down the scope of the terms.
They emphasise the contractual links between the parties covered by the knock-for-knock umbrella which also provides the
reasoning for why such liability regulation is accepted at all.
The district court chose to ignore the use of the word “its”, stating that it had no independent meaning. Had this conclusion
been upheld, it could have caused complications for the future
drafting of contracts. Fortunately, the appeal court reached a
different conclusion.
It is also noteworthy that the basis for conclusion of gross
negligence was a report issued by Teekay themselves. In reaching its conclusions, the appeal court did not address the fact
that several of the procedures identified in the report were
unrelated to the cause of the incident and were rather identified as procedures in need of improvements. •
Gaute Gjelsten and Nina H. M. Hanevold acted for Statoil and their
insurers, who won the case in the Court of Appeal with costs.
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OFFSHORE INSURANCE

Insurance of mobile
offshore units
under the Nordic Marine Insurance Plan 2013
The rules in the 1996 Norwegian Marine Insurance Plan regarding
mobile offshore units (“MOUs”) have been almost entirely rewritten in
Chapter 18 of the 2013 version of the Plan. In this article we will look
at some of the novelties.

AREA OF OPERATION
The area of operation for the MOU must
be set out in the policy. If the MOU is to
change its area of operation, the insurer
must be notified promptly and, in such
event, either party may demand an
adjustment of the premium. If the policy
does not mention the area of operation,
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the MOU can operate worldwide, within
the specified trading area.
MOVE PLANS
Separate move plans must be approved
by the claims leader when the MOU does
not move by its own main propulsion,
or it moves with its riser and blow-out
preventer suspended. However, shorter
routine moves between wells within the
same offshore field with riser and blowout preventer suspended do not require
specific move plans, provided the MOU
is technically equipped to perform such
moves.
LOSS OF CLASS
The insurance terminates in the event of
loss of the MOU’s main class. However,
if the MOU is engaged in operations
offshore or underway when main class
is lost, the insurance continues until
the MOU’s ongoing operations end in

accordance with applicable regulations
and the field operator’s consent, and
upon the MOU’s arrival at the nearest
safe port.
BLOW-OUT PREVENTERS
The well must be equipped where feasible with a blow-out preventer or other
standard well-pressure control equipment in accordance with standard practice, and at least in conformity with the
requirements of the relevant regulatory
authority.
COVER OF HULL, MACHINERY,
EQUIPMENT ETC.
The insurance covers the MOU’s hull
and superstructure, and all machinery,
equipment, plant and spare parts which
belong to the assured or have been borrowed, leased or purchased with a vendor’s lien or similar encumbrance, and
are on board, above water, subsea or in
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the well. Bunkers and lubricating oil
on board are also covered. However,
the insurance does not cover supplies,
engine and deck accessories and other
articles intended for consumption. Plans,
specifications, logs, etc. also fall outside
the scope of cover, whilst mini-submarines and remote-operated vehicles are
not covered during their operation.
SEPARATE SUMS INSURED
The revised clauses provide the opportunity for the parties to agree separate
sums insured for MOUs and disconnectable equipment. When MOUs are
disconnected and away from the offshore location, insurance operates separately for each insured object. When the
MOU is connected to field equipment or
within the offshore field, the MOU and
the equipment collectively constitute
one insured object with the combined
sum constituting the insured value.
COMPENSATION FOR TOTAL LOSS
The total loss provisions in Chapter 18
correspond to the ordinary provisions
for the total loss of ships in Chapter 11.
In case of comprehensive damage,
the MOU will be considered a constructive total loss if the repair costs are at
least 80% of (1) the insured value or
of (2) the value after repairs if the latter is higher than the insured value. If
the parties have agreed separate sums
insured for the MOU and disconnectable subsea equipment, and comprehensive damage is sustained by either
of them when the equipment is disconnected, then the 80% rule will not
be applied to the combined values of
the MOU and equipment, but will be
applied to the value of the MOU if the
damaged was sustained by the MOU,
or to the value of the equipment if the
damaged was sustained by the equipment.
COMPENSATION FOR DAMAGE
The rules regarding damage in Chapter
18 have been amended to suit complex

MOU repairs which may involve significant costs and expenses and require considerations different to those for repairs
to conventional ship damage.
If the MOU has been damaged with-

several other exclusions. For example,
the insurer will not cover liability for
personal injury or loss of life, liability
for damage to or loss of cargo (including
third party equipment etc.), liability to

If the MOU has been damaged without
being rendered a total loss, the insurers
will be liable for the cost of restoring the
MOU to its former condition.
out being rendered a total loss, the
insurers will be liable for the cost of
restoring the MOU to its former condition. The insurers’ liability arises
when repair costs are being incurred.
However, if the repairs result in the
MOU being strengthened or the equipment improved, deductions in compensation will be made. In addition, the Plan
includes rules regarding the insurers’
liability for depreciation in value if complete repairs are impossible or would
result in unreasonable costs.
EXCLUSIONS FROM COVER
With respect to limitations in cover, the
standard exceptions apply. Consequently,
the insurer is not liable for costs incurred
in renewing or repairing a defective condition resulting from wear and tear, corrosion, inadequate maintenance etc. If
the damage is a result of error in design
or faulty material, the insurer is only
liable for the cost of repairing or renewing the part in question if it has been
approved by the classification society.
The insurers’ liability for damage to the
drill string is also limited.
The previous exclusion of MOU
owners’ liability for damage to or loss
of fixed installations has now been
removed. However, the Plan stipulates

charterers or others with an interest in
the insured MOU, pollution liability or
wreck removal.
Furthermore, the insurance does not
cover liability for crew wages and maintenance (except for crew engaged in
repairs), ordinary expenses, cargo handling, third-party accommodation and
certain contamination losses. There are
also specific rules regarding temporary
repairs and costs incurred in expediting
repairs which implement a cost-sharing
system benefiting both the insurer and
the assured.
EXCLUSION FOR DRILLING OF
RELIEF WELL
The insurance does not cover loss resulting from the MOU being used for the
drilling of a relief well for the purpose
of controlling a fire, a blow-out or cratering associated with another MOU or
offshore field installation; it is irrelevant
whether the operator decides that a
relief well should be drilled or is acting
on the instructions of the authorities.
BLOW-OUTS
The insurer is not liable for loss caused
by measures to avert or minimise blowouts, cratering or fire in connection with
a blow-out. However, loss of or dam-
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age to the insured MOU caused by such
measures is covered.
KNOCK-FOR-KNOCK
The insurer does not have a right of subrogation against a person causing damage provided that (i) the person causing
damage has been granted contractual
protection against recourse and (ii) such
contractual regulation is regarded as
customary for the activities in which
the MOU is involved. This is necessary

in order to give effect to the knock-forknock clauses often found in offshore
contracts.
COLLISION LIABILITY
The insurer must indemnify the assured
for loss which arises as a result of liability imposed on the assured due to
collision or striking by the MOU, its
accessories, equipment, cargo or tugs.
Collision liability under the Plan is
limited based on the tonnage or value

of the insured MOU. When liability for
fixed installations was included in the
cover, this marked a significant increase
in exposure to liability due to the potentially high value of such installations.
Consequently, a cap was introduced to
limit the insurers’ liability in respect
of any one casualty, with coverage now
being limited to USD 500m or 50% of
the sum insured, whichever is higher. •
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INSURANCE OPTIONS
for shipping banks
A bank financing the purchase of a vessel will normally obtain security for the loan by
way of a mortgage in the vessel. However, the bank’s interests are exposed to a variety
of risks that need to be addressed by obtaining adequate insurance cover. Without
adequate insurance protection, the bank’s mortgage will be of no value if, for example,
the ship becomes a total loss or is subject to a maritime lien exceeding the ship’s value
with priority ahead of the mortgage.

T

he bank will therefore always request to see copies
of all of a shipowner’s marine insurance policies,
including the hull and machinery, P&I and war risks
insurances, and will have in-house experts consider the coverage and solidity of the underwriters. Even if the shipowner has
adequate insurance protection, the bank will consider whether
their rights as mortgagee are sufficiently protected by insurance.
The bank has several options to ensure that their interests
are protected, depending partly on whether the owner’s insurances are based on English or Nordic conditions, and partly
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on the degree of risk that is acceptable. We consider the most
common options below.
ASSIGNMENT OF INSURANCES
It is customary for banks, especially when the owner’s insurances are placed in the English market, to secure their mortgagee interests by requiring the owner to assign all rights under
the insurances to the bank, and have the insurer issue a letter of undertaking to the bank and nominate the bank as the
“loss payee” under the insurances. However, such assignment
is not without pitfalls. The bank is placed in the same position
as the owner under the insurances, and leaves it exposed to
the same risks as the owner in relation to insurance claims
being rejected by the insurer on the basis of the owner’s conduct being outside the control of the mortgagee – which, for
example, might include:
•
•

•
•

misrepresentation or non-disclosure of material circumstances in arranging the placement of the owner’s insurance;
failure by the assured owner to establish, following a total
loss claim rejected by its insurers, that the loss was caused
by an insured event or peril under the policies;
delays on the part of the owner in presenting a claim to the
insurers;
breach of any statutory provision, any express or implied
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•

warranty, such as in relation to seaworthiness or compliance with a classification society’s warranties; and/or
deliberate or fraudulent damage or destruction of the vessel, such as by way of arson or sinking (scuttling).

MORTGAGEE INTEREST INSURANCE
The risk of the insurer refusing to cover a claim on the basis
of such conduct by the shipowner, may be reduced by a mortgagee interest insurance (“MII”). This is a separate insurance
cover taken out by the mortgagee to cover the mortgagee’s economic interest independent of the owner’s hull insurance. The
MII is often required by financing banks and is taken out at the
shipowner’s expense as a pre-condition for the financing.
THE NORDIC PLAN’S AUTOMATIC CO-INSURANCE
In the Nordic markets, the Nordic Marine Insurance Plan
Chapter 7 provides for automatic protection of the mortgagee’s
interest under the owner’s hull insurance. The mortgagee will
obtain extended protection and a similar status as “loss payee”
under an assignment of hull insurances, simply by notifying
the insurer about the mortgage. However, with respect to conduct by the owner barring claims under the insurance, the position for the bank is similar under the Nordic Plan’s automatic
co-insurance as under an assignment of insurances. In order
to obtain a more comprehensive protection, the bank may take
out an extended co-insurance under the Plan.
THE NORDIC PLAN’S EXTENDED CO-INSURANCE
The Nordic Plan Clause 8-4 provides for an extended co-insurance under the assured’s hull insurance which is independent
from the assured’s hull insurance in the sense that the mortgagee does not lose his protection due to acts or omissions on the
part of the owner. Under this cover, the insurer is prevented from
invoking a breach of duty of disclosure on the part of the person
effecting the insurance. Furthermore, if the ship is lost due to
breaches of safety regulations for which the assured is to blame,
the mortgagee will be covered. However, there are some limitations to the cover and some banks may prefer to arrange for an
independent direct insurance such as the MII described above.
MORTGAGEE’S ADDITIONAL PERILS INSURANCE
A mortgagee might further require the owner to bear the costs
of an additional cover, the mortgagee additional perils (pollution) insurance (“MAPI”). This type of cover evolved after the
“Exxon Valdez” incident, following which the laws in some
jurisdictions (including the American Oil Pollution Act 1990)
allowed third party claimants to acquire a priority maritime
lien on a vessel held responsible for oil pollution. If the lien is
enforced and the vessel is sold by way of forced sale, and the

Without adequate insurance protection, the
bank’s mortgage will be of no value if the ship
becomes a total loss.

proceeds are insufficient to cover the mortgage, the bank will
not recover anything under the mortgage and will have no security for the loan. In such situations MAPI will indemnify the
mortgagee for any losses resulting thereof. All P&I clubs in the
International Group provide cover for oil pollution up to USD 1
billion, so MAPI is more common and economically sensible in
cases where the limit is not as high – for example, where the vessel is insured under a fixed premium P&I insurance or is insured
by a P&I club which is not a member of the International Group.
INSURANCES AGAINST FORECLOSURE PROBLEMS
AND LIENS
Two other covers for mortgagee interests are available, but are
more seldom encountered and necessary.
Firstly, the mortgage rights insurance is a policy covering
the mortgagee from the risk of not being able to foreclose a
mortgage on a vessel which is flagged or chartered into a jurisdiction with cross-border sovereign problems preventing the
mortgagee from foreclosing.
Secondly, the mortgagee may take out a pre-existing liens
insurance, which covers the mortgagee from any pre-existing
liens that might follow the vessel in the event of a sale. In
most jurisdictions, maritime liens rank ahead of mortgages.
The standard sales agreements for second hand vessels, the
Norwegian Saleform 1993 and 2012, provide that the seller of
a vessel takes full responsibility for, and indemnifies the buyer
against, any maritime or statutory liens. Most sellers are single
purpose companies with only one vessel. In the absence of a
parent guarantee, a bank may in certain transactions consider
it necessary to require such additional insurance cover.
CONCLUSION
Financing banks should take great care to consider whether
they have adequate insurance protection against the risks that
their interests are exposed to. In order to ensure full disclosure
and avoid conflict of interests with owners when placing insurances, it is generally recommended that the bank appoint their
own brokers independent of the shipowner’s brokers. •
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INSURANCE AND SUBROGATION

Subrogation rights
against co-assureds?
In the “Ocean Victory” case1 the Commercial Court in London handed down a judgment
on 30 July this year concerning a safe port warranty, but which also addressed questions
of whether the hull and machinery insurers – as assignee of the demise charterers – were
entitled to claim indemnity from the time charterers for the demise charterers’ liability
towards head owners in respect of their breach of the safe port warranty.

G

ard was the hull and machinery insurer of the “Ocean
Victory”, which was trading
under a chain of charters: from head
owners to demise charterers, further
to time charterers and further down to
sub time charterers. The demise charterparty was based on Barecon 89, while
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the time charters were on NYPE. A safe
port warranty was pervasive through
both the demise and the time charters.
In October 2006 the vessel was
ordered by the time charterers to unload
at Kashima port in Japan. Due to deteriorating weather, the time charterers’
agent instructed the vessel to leave port
as the mooring lines could potentially
fail. At its departure the vessel grounded,
broke apart, was abandoned by the crew
and was later rendered a total loss.
In a claim brought against by the
demise charterers against the time
charterers for the loss of the vessel, the
court, after an elaborate analysis of the
facts and the applicable case law, found
that the loss was caused by reason of the
port being unsafe, putting time charterers in breach of their safe port warranty. The court turned next to examine
whether Gard, having covered the total
loss, could bring an action for damages

against the time charterers for their
breach of warranty.
Gard, in its claim, was acting as
assignee of the rights of both head owners and demise charterers, who were
co-assureds on the hull and machinery policy. Under the demise charter,
the Barecon 89 optional clause 13 was
deleted (so there was no express waiver
of subrogation rights). Instead Barecon
89 clause 12 applied, which provided
that the demise charterers were coassured and were responsible for the
vessel’s insurances.
The defendant time charterers argued
that since both head owners and demise
charterers were co-assured, and clause
12 of the demise charterparty had a complete code for the treatment of insured
losses, the parties cannot have intended
that the demise charterers would also
continue to owe a duty under the safe
port warranty to the head owners.
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Following from that, demise charterers
were not liable for the loss as against
head owners and therefore had no loss to
claim indemnity against time charterers
capable of being assigned to Gard.
The court found that the terms of
clause 12 of the demise charter were
not so clear as to exclude the express
safe port warranty, as it did not codify
all rights and liabilities in respect of the
safe port warranty, but simply provided
for which of the parties to obtain the
insurances and how insurance claims
were to be handled. It further reasoned
that the fact that there would have been
a waiver of subrogation if clause 13 had
been chosen, did not make the lack of
a waiver if clause 12 applied un-commercial even though in that instance
the demise charterers would have been
paying the premium when they would
not be paying under clause 13. The difference between the two clauses could

be explained as apportioning the risk of
having to pay the claim if the insurers
defaulted on head owners under clause

The fact that head owners
and demise charterers were
co-assured did not prevent
demise charterers from being
liable for breach of the safe
port warranty.

13 and on demise charterers under
clause 12.
The court went on to confirm that in
the absence of an express waiver of the
right to subrogation as in the deleted

clause 13, the fact that head owners
and demise charterers were co-assured
did not prevent demise charterers from
being liable for breach of the safe port
warranty where it was clear from the
demise charter that one co-assured
could be liable to the other, following Tyco Fire and Integrated Solutions
v. Rolls-Royce Motor Cars2. Gard was
accordingly entitled to claim indemnity
for that liability – as assignee of the
demise charterers – from the time charterers, in respect of their breach of the
safe port warranty in the time charter.
An interesting case no doubt, and
one to be watched, as the Commercial
Court has granted leave for appeal of the
decision. •
Gard Marine & Energy Ltd v China National Chartering Co Ltd [2013] EWHC 2199
2 Tyco Fire and Integrated Solutions v. Rolls-Royce
Motor Cars [2008] 2 AER Comm 584
1
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MANDATORY INSURANCE

Changes to the Norwegian Maritime Code

- mandatory liability
insurance for shipowners
On 5 April 2013, Norway implemented Directive 2009/20/EC, which obliges
shipowners to take out liability insurance for all claims covered by the
Convention on Limitation of Liability for Maritime Claims (the “LLMC 1996”).
Vessels are required to carry onboard a certificate as proof of insurance.

A

ccording to the Directive, the
member states shall require
that all vessels flying their
flag shall be insured for claims which
are subject to global limitation under
the LLMC 1996. Ships registered in nonmember states must also be insured if
they intend to enter EU ports or operate
in the territorial waters of EU states.
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The Directive has been implemented in
the Norwegian Maritime Code 1994 (the
“NMC”), by adding the new provisions
182a – 182c.
BACKGROUND
Mandatory insurance requirements
have become a popular feature in

No doubt to the satisfaction of the
International Group of P&I Clubs,
the Directive makes the IG terms the
golden standard.
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international
shipping
legislation,
and several conventions include such
requirements for their respective, limited scope of application. Examples
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are the CLC Convention 1992 and the
Bunker Convention 2001, both of which
have entered into force. In addition,
insurance obligations are also found
in several conventions that have yet
to become effective, namely the HNS
Convention 1996, the Nairobi Wreck
Removal Convention 2007 and the
Athens Convention 2002 on passenger
liability. The Directive and the new provisions of the NMC are however the
first examples, internationally and in
Norway, of introducing general, mandatory insurance requirements for ships.
The Directive forms part of the
joint maritime transport policy of the
European Union and the International
Maritime Organization. The objective is
to protect and strengthen the interests of
claimants, to ensure that shipping operators act responsibly and to improve the
quality of the merchant fleet by eliminating sub standard ships and operators.
INSURANCE REQUIREMENTS
The mandatory liability insurance
applies to vessels of 300 gross tons or
more, and shall cover all such claims that
can be limited by the LLMC 1996 in an
amount equal to the relevant maximum
liability amount for the vessel (section
182 a, first paragraph).
Although the LLMC 1996 gives both
the registered owner, the operator, the
bareboat charterer and other parties
a right to limit liability, there is only
one party that is responsible for taking
out insurance under the Directive, and
that is “the shipowner” (as defined in the
Directive). The shipowner means the
party “responsible for the operation of the
ship”, which can be the registered owner
or a bareboat charterer (in Norwegian:
“rederen”). In this respect it should be
noted that under the CLC Convention
and the Bunker Convention, the party
responsible for having insurance is the
registered owner of the vessel.

The insurance shall be documented by a
certificate issued by the providing insurance company. The Directive sets out
detailed requirements, such as that the
certificate shall include the ship’s name,
IMO number and port of registry, the
shipowner’s name and place of business,
the type and duration of the insurance
and the insurer’s name and principal
place of business. In Norway, these
detailed requirements are not included
in the NMC, but is incorporated in the
corresponding regulations1. The insurance certificate must be onboard the
vessel at all times (section 182 a, second
paragraph).
Subject to the new rules are vessels
flying Norwegian flag (or the flag of a
EU member state), and more importantly; all other ships calling ports or
places in Norway on the Norwegian
continental shelf (or in the EU), or that
operate in Norwegian territorial waters
(section 182 a, third paragraph). The
Norwegian Coastal Administration
proposed that the insurance requirements should apply to all ships sailing
through Norwegian waters, however
the Ministry concluded that this would
contradict the right of innocent passage
under the international law of the sea.
No doubt to the satisfaction of the
International Group of P&I Clubs, the
Directive makes the IG terms the golden
standard. The type of insurance cover
required is in the Directive defined as
“for example, indemnity insurance of the
type currently provided by members of the
International Group of P & I Clubs” as
well as other effective forms of insurance and financial security offering similar conditions of cover. The Norwegian
provisions of the NMC do however not
contain any such requirements. The
Ministry of Justice stated in the preparatory works that the terms “similar
conditions of cover” should be clarified,
and that this was best done in the regu-

MANDATORY INSURANCE
REQUIREMENTS /
•
•
•
•

The CLC Convention 1992
The Bunker Convention 2001
The HNS Convention 1996*
The Nairobi Wreck Removal Convention 2007*
• The Athens Convention 2002 on passenger liability*
*) Not yet effective internationally

lations. The two-paragraph long regulations do however not make any mention
of the required insurance terms at all.
SANCTIONS
Whether or not vessels are in possession
of the required insurance certificates
will be checked during ordinary port
state controls.
If a vessel calling at a port or place
in Norway or on the Norwegian continental shelf does not carry on board
an acceptable insurance certificate, an
expulsion order can be issued (section
182 b). The expulsion order shall be notified to the Commission in accordance
with the Directive. The result will be
that every EU member state shall refuse
the vessel to enter any of its ports until
the shipowner has remedied the breach
and provided an insurance certificate.
Sanctions towards Norwegian vessels are similar, and based on the existing sanction regime of section 199 of
the NMC. The Norwegian Maritime
Directorate may refuse the vessel to
enter port, or may order the vessel
to leave port, or to be discharged or
moved.  •
Ministry of Justice’s Regulations no. 672 of 8 June
2013
1
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SINGAPORE

Corporate restructuring in

SINGAPORE
Five years on after the 2008 global financial crisis, the world economy is still
making its long road to recovery and against this backdrop, the term “corporate
restructuring” has become a buzz word.

C

orporate restructuring is the process of reorganising
the legal, ownership, operational or other structures
of a company. Non-statutory1 reorganisation methods
such as divestments and acquisitions are based on the parties’
agreement of commercial terms, whereas statutory reorganisation methods may only be undertaken if the criteria prescribed
by the Singapore Companies Act (the “Companies Act”) are met.
The most commonly adopted statutory reorganisation
procedures in Singapore are amalgamation, judicial management and schemes of arrangement, winding up and striking
off. Amalgamation is typically carried out with the objective of
reducing operating costs and achieving greater financial synergy, whereas judicial management and schemes of arrangement are rehabilitative procedures implemented to rescue
companies in distress that still may have a viable business. By
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contrast, striking off and winding up are usually undertaken
to close down an unprofitable company or a company that has
ceased trading.
AMALGAMATION
The Companies Act defines amalgamation as the process by
which two or more companies “amalgamate” and continue as
one company, which may be one of the amalgamating companies
or a new company. There are two amalgamation options available; a general amalgamation applicable to all types of companies and a short-form amalgamation available only as between
a company and its wholly-owned subsidiary(ies) or between two
or more wholly-owned subsidiaries of the same group.
The legal consequences of an amalgamation are, among
others, that all the property, rights, privileges, liabilities and
obligations of the amalgamating companies will be transferred
to the surviving entity. With this type of corporate restructuring, the focus is on consolidating the business of the companies and lowering compliance costs.
JUDICIAL MANAGEMENT
The judicial management regime provides companies with a
statutory moratorium against inter alia legal suits from creditors.
Both the company itself, its directors and any creditor
(including unsecured, contingent or prospective creditors) may
apply to the court for the judicial management of a company
in distress. The application will be approved by the court if it is
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The judicial management regime provides companies
with a statutory moratorium against inter alia legal
suits from creditors.

satisfied that the company is or will be unable to pay its debts,
and that the appointment of the judicial manager would be
likely to achieve: (i) the survival of the company or the whole
or part of its undertaking as a going concern; (ii) the approval
of a compromise or arrangement between the company and its
creditors; or (iii) a more advantageous realisation of the company’s assets than could be effected through a winding up.
The court-appointed judicial manager will assume the role
of management and take control of the day-to-day operations
of the company’s business. The judicial manager’s main role
will be to conduct an assessment of the company’s business
position and then generate a strategy on the best way forward.
SCHEMES OF ARRANGEMENT
An alternative option for a company facing financial difficulties, it to propose a compromise or arrangement between itself
and its creditors or shareholders (as the case may be), pursuant
to which the rights of such creditors or shareholders are varied
for the benefit of all of creditors or shareholders, or of the company as a whole.
Schemes of arrangement are binding on creditors and/or
shareholders so long as the company obtains approval by the
specified majority of creditors or shareholders, as well as court
approval. This procedure does away with the need for complicated negotiations to obtain unanimous approval from all parties involved. The benefit of a scheme of arrangement is that
the company’s current management remains in place with full
powers, subject only, in certain cases, to oversight by an insolvency professional.
WINDING UP
Winding up is a formal liquidation procedure to dissolve a
company that involves the orderly winding-up of the company’s affairs. There are two paths to winding up a company in
Singapore; voluntary and compulsory winding up.
A company can be liquidated voluntarily by either its shareholders or creditors. To dissolve the company by way of a shareholders’ voluntary winding up, the company must be solvent
and able to pay all its debts within 12 months of the company’s
resolution to be wound up. If the directors believe that the company cannot, by reason of its liabilities, continue its business,
they may opt for a creditors’ voluntary winding up.
A compulsory winding up refers to the liquidation of a com-

pany under an Order of the Court in certain circumstances, e.g.
if the company is insolvent or when the court is of the opinion
that it would be just and equitable for the company to be liquidated. Both the company itself, its creditors, shareholders, an
appointed liquidator or judicial manager may initiate liquidation proceedings with the High Court of Singapore.
A liquidator will be appointed by the court to manage the
process of realizing the company assets, dispose of its liabilities, pay its debts, and finally distribute any surplus assets
among the company’s shareholders.
STRIKING OFF
Striking off is a much cheaper and speedier liquidation process,
commonly utilized by companies that are dormant or have
ceased trading.
A company may apply for a striking off only if certain criteria are met, including: (i) it has ceased operations; (ii) it is
not involved in any court proceedings in or outside Singapore;
(iii) it has no outstanding tax liabilities owing to the Inland
Revenue Authority of Singapore; (iv) it is not indebted to any
other government agency; and (v) it is able to “zerorise” its
accounts (i.e. achieve a “nil” assets and liabilities position).
The key difference between a striking off and a winding up
procedure is that unlike a wound up company, a struck off company is not “officially dissolved” as it may be reinstated within
15 years from the date of striking off. By contrast, in the case
of a shareholders’ voluntary winding up, the company will be
formally dissolved three months after lodgement of the liquidator’s return with the Accounting and Corporate Regulatory
Authority (“ACRA”) of Singapore and the Official Receiver. This
latter option is typically utilised by companies with many creditors and a more complicated balance sheet.
COMMENT
While the term “corporate restructuring” has grown in popularity during the downturn for companies facing financial difficulties,, it should not be thought that it has no relevance when
the economy thrives. In today’s world, almost every company
which has experienced growth will at some point need to reorganise their business for greater synergies and efficiency. •
Acquisitions, mergers and disposals undertaken by companies listed with the
Singapore Exchange are subject to the non-statutory rules in the Listing Rules and
Singapore Code on Take-overs and Mergers.
1
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TAX

TAX:
Structuring yards’ equity
participation in vessels and rigs
In the current financial climate where bank financing is difficult to obtain, equity
investors are hesitant and the shipping markets are unsteady, there is an emerging
trend for yards to provide their buyers with a new form of “sellers’ credit” – by
participating with equity in the project companies that are ordering newbuildings.

D

ifferent corporate structures
can be utilised, and the choice
of corporate entity should be
tailor-made for each project – although
some “typical” solutions are seen more
often than others. However, the choice of
corporate entity and its jurisdiction can
have both favourable and detrimental
tax consequences to the different participants.
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THE NORWEGIAN KS, IS OR
SIMILAR CORPORATE STRUCTURES
The Norwegian KS (in Norwegian: “kommandittselskap”) has been used for project financing in the shipping business
for many years. Today the Norwegian IS
(in Norwegian: “indre selskap”) is more
commonly used. The reason is that the
Norwegian IS has more or less the same
advantages as a KS, but is more flexible.
As a starting point, any form of
Norwegian partnership, be it a KS, an IS,
or an ANS (an unlimited partnership),
offers the same key features. Under
Norwegian tax law, a partnership is
transparent for tax purposes. Whilst the
taxable profit or loss of the partnership’s
business is calculated at the partnership
level, the participants (partners) are the
tax subjects. Each partner is allocated its
proportional share of the profit or loss,

and is subject to tax depending on his or
her individual financial circumstances.
Or, that is, not subject to tax.
Non-Norwegian participants in a
Norwegian partnership engaged in

Explaining the Norwegian
IS structure to foreign yards
however, and in particular to
Chinese yards, has proved to
be more challenging.

shipping or offshore activities will typically not be subject to tax in Norway
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TAX

for their share of the partnership’s profits. The reason for this can be twofold.
Firstly, depending on the partnership
agreement and the partnership’s management, the non-Norwegian partners
may not be considered to be involved
in a business managed in Norway, even
though the partnership is incorporated
in Norway. Secondly, even if the business is managed in Norway, a special
Norwegian tax exemption often applies
for income earned from international
shipping and offshore activities. In this
way, Norwegian KS and IS structures
are tools that meet the commercial and
financial needs for raising capital, as well
as being tax efficient for the partners.
Thus a non-Norwegian yard may take an
ownership position in a Norwegian IS or
KS, without being concerned about having to pay tax in Norway.
It has become quite common that
Norwegian yards take an equity interest
in a IS or KS partnership, and we have
been involved in several such transactions. The partnership structure is wellknown in Norway, and relatively easy to
explain to Norwegian yards. Explaining
the Norwegian IS-structure to foreign
yards however, and in particular to
Chinese yards, has proved to be more
challenging. In most cases the buyer
has succeeded to get the Chinese yard
onboard, but sometimes foreign yards
have preferred a more “traditional” solution, and some of these are described
below.
THE NORWEGIAN AS
A Norwegian AS (a private limited
liability company) is different from a
Norwegian KS/IS on two key grounds.
A Norwegian AS is not transparent for
tax purposes, which means that the
Norwegian AS is taxed on a stand-alone
basis in Norway. The above mentioned
tax exemptions available for non-Norwegian investors are thus not available

if a Norwegian AS is used. In addition,
dividends distributed from a Norwegian
AS are subject to 25% withholding tax
in Norway (unless a reduced or zero
withholding tax rate applies under a tax
treaty or in accordance with Norway’s
EEC/EU obligations). Withholding tax
is typically a problem for Chinese yards
that want to participate through a Hong

The Norwegian IS has more
or less the same advantages
as a KS, but it is more
flexible.

Kong based company, as Norway does
not have a tax treaty with Hong Kong.
Notwithstanding the above, there are
tax efficient solutions for an AS, for certain qualifying activities. These activities typically involve the Norwegian
AS opting to be tonnage taxed, in which
case qualifying income is exempt from
Norwegian corporate income tax. If the
shares in such a tonnage taxed AS company are held by an EEC/EU company
meeting the applicable substance criteria, withholding tax on dividends will
not apply.
THE TAX HAVEN COMPANY
Establishing an ownership structure in
a tax haven is a well known solution in
shipping – and whilst this may benefit
non-Norwegian investors, establishing
companies in such jurisdictions does not
offer any tax benefits for Norwegians. To
the contrary, such structures may cause
Norwegian investors to pay considerably more tax than if a Norwegian or
EEC/EU based structure is being used.

Dividends and gains on shares in tax
haven companies are taxable at 28% in
Norway, and such companies may also
be subject to CFC1 taxation (i.e. NOKUS
taxation), which would typically be
avoided if a Norwegian or EEC/EU entity
was chosen.
THE EEC/EU COMPANY
The benefit of using an EEC/EU
Company is that it will, if structured
correctly, offer a good tax solution for
both Norwegian and non-Norwegian
investors. This model does not generally
offer any added benefits for Norwegians
compared to a Norwegian AS, but can be
beneficial for non-Norwegian investors,
as it may provide low tax rates for types
of business other than shipping (such
as the operation of rigs), and low or no
withholding tax on outbound dividends.
THE SINGAPORE COMPANY
Companies incorporated in Singapore
deserve special mention.
Following the improvement of the
Norwegian tonnage tax regime a few
years ago, Singapore no longer offers a
more favourable regime than Norway
when looking at shipping companies.
Singapore does however have other
things to offer. Two key elements are that
firstly, rigs may qualify for tax exemptions and secondly, there is no withholding tax on outbound dividends. In
addition Singapore is often perceived as
“neutral ground”, especially for Chinese
yards and investors based in Asia, and it
is a commercially interesting location in
which to have a presence. On this basis,
we still see structures being established
in Singapore - and whilst this does not
offer tax benefits for Norwegians, it can
work for different groups of investors
when correctly structured. •
1
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SELLERS
BE
AWARE
- non-Norwegian buyers will send you “their” tax bill
The Norwegian tax system has been rather stable and predictable over the last few
years. That is in itself a good thing for business. However, the last twelve months has
seen an increasing number of changes being implemented and suggested.

O

ne of these affects the
Norwegian
participation
exemption method, one of the
pillars of the current tax system.
The Norwegian participation exemption method implies that a gain from the
sale of shares in a Norwegian company
or partnership, as well as other nonNorwegian qualifying companies, is tax
exempt for a corporate shareholder. For
shares in Norwegian and EEC companies
there is no minimum holding period and
no minimum ownership requirement or
similar requirements.
As such the Norwegian participation
exemption method is highly favourable
– particularly when compared to similar
regimes in other countries.
However, in 2012 new rules were
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introduced. The new rules make it clear
that, despite the participation exemption
method, a corporate shareholder may be
taxed on a gain from selling shares in a
partnership.
The decisive factor is who the buyer
is. Therefore, if you sell to the “wrong”
buyer, in practice a non-Norwegian
buyer, you may have to pay tax after all.
The explanation is somewhat technical,
but the purpose of the rules is to ensure
that latent profits on assets held through
partnership are taxed in Norway.
A straight forward example is a situation where a Norwegian company
acquires a partnership share in a vessel owning partnership at the time the
partnership is established. During the
next few years, the Norwegian company
is, because of the steep tax depreciations on the vessel, generating a tax loss,
although the project is quite profitable.
The partnership share is subsequently
sold to a Bermuda based buyer.
The sale of the partnership share is
as a starting point tax exempt under the
participation exemption method. This
is still true if the buyer is Norwegian.
However, if the buyer is non-Norwegian,
it may not be true. The reason is that,

because the partnership is transparent
for tax purposes, a non-Norwegian buyer
would often not be tax liable in Norway
on future profits from the partnership share. In that sense, the difference
between the market value of the vessel
and the tax base value would never be
subject to taxation in Norway. The gain
would thus “escape the Norwegian tax
net”. The government wants to make
sure that does not happen.
It is technically difficult to impose
tax on the buyer in these situations.
Thus, the solution has been to impose
tax on the seller. The rules are complex
and technical, but the simplified version
is that a Norwegian seller will be taxed
on the difference between the tax base
value of the partnership’s assets (and
debt) and the market value of same.
The rules are applicable not only to
the described situation, but may also be
relevant in case of sale of shares in nonNorwegian partnerships, controlled foreign companies etc.
In sum, the participation exemption
method does not always help you in
case of sale of partnership shares, and
you may be in for a nasty surprise if you
assume it will. •
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SHIP SALE AND PURCHASE

Nipponsale 1999 vs.
Norwegian Saleform 2012
Sellers and buyers of second hand vessels are sometimes faced with the
question of which standard contract to use. The Norwegian Saleform
2012 (the “NSF”) is the most commonly used contract in the market,
with the Japanese Nipponsale 1999 coming in at number two.

H

owever, with one party based in the east and the
other in the west, negotiations sometimes begin
with a battle of forms and a discussion as to whether
the deal is to be based on the Nipponsale or the NSF?
Negotiating a transaction based on an unfamiliar contract
document may make some parties uneasy. This article looks
at some of the main differences between the Nipponsale and
the NSF.
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PAYMENT OF THE PURCHASE PRICE
An important difference between the Nipponsale and the NSF
is the time at which the buyer has to remit the balance of the
purchase price. Whilst the NSF requires the buyer to pay the
balance on delivery of the vessel, the relevant provision of the
Nipponsale requires the buyer to pay the balance immediately
after receipt of the seller’s notice of readiness of the vessel,
which is usually tendered three days prior to delivery. This also
reflects market practice in Japan.
Although the purchase price is not be released to the seller’s account before the protocol of delivery and acceptance has
been signed by both parties, payment in advance of delivery
may give rise to some concerns between the buyer and its
financiers. The buyer has no influence on the bank nominated
by the seller under the Nipponsale, and it is important that the
documentation makes it clear that the purchase price shall not
be released to the seller’s account before the protocol is signed
by the buyer.
One advantage of the Nipponsale solution is that the seller’s
bank may be more willing to discharge its mortgage at an earlier stage in the closing meeting as the buyer’s funds will have
been placed in an account under the bank’s control - although
the bank is not entitled to settle the mortgage debt with the pre-
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positioned funds prior to the signing of the protocol of delivery
and acceptance. However, the Nipponsale may facilitate a less
complex closing as the classic “chicken and egg-problem” has,
to a certain extent at least, already been addressed.
INSPECTION
Clause 6 of the Nipponsale gives the seller more time to make
the vessel ready for delivery in the event that the underwater
inspection reveals that repairs are required. In such case, the
cancelling date is extended by the corresponding number of
days required for the repairs, up to a maximum of 30 days.
Clause 6 of the NSF only allows for an extension of the cancelling date with up to 14 days.
It is also worth mentioning that under the Nipponsale, and
provided no damage affecting class is found, the buyer shall
bear all costs of the underwater inspection if it was requested
by him. According to the NSF the costs are shared, as the seller
must pay the costs of making the vessel available for the underwater inspection. Buyers may therefore want to amend this
clause of the NSF, to avoid the potential costs involved.
DELIVERY
In both the Nipponsale and the NSF, the cancelling date may
be extended if the vessel is not delivered on time. Under the
Nipponsale, the initiative lies with the buyer, who is entitled
to either cancel the contract or propose a new cancelling date,
such proposal to be made within two working days of the original cancelling date. Under the NSF, it is the seller who has the
right to propose a new cancelling date, although the buyer has
to accept the new cancelling date for contract to be amended
accordingly.
The Nipponsale provision does however cause some uncertainty in the event that the buyer neither cancels the contract
nor proposes a new cancelling date, leaving the seller with
the obligation to deliver the vessel “as soon as practicable”.
Contracting parties may wish to eliminate this uncertainty
by amending the clause and including a specific period within
which delivery of the vessel must have taken place.
Other differences that should be mentioned are that the
NSF strives to include a “complete list” of delivery documents,
whilst the Nipponsale keeps the list of documentation to a
minimum. When it comes to bunkers, the NSF gives the parties the option of choosing between the market price and the
seller’s net purchase price – Nipponsale offers only the latter.
LIQUIDATED DAMAGES
Under the Nipponsale, the buyer pays daily liquidated damages
to the seller if the buyer fails to take delivery of the vessel. The

liquidated damages accrue as of the third day of delay after
notice of readiness has been issued, and up until the tenth day
of delay. After this, the seller may chose to cancel the contract

The Nipponsale gives the buyer more time to
conclude the transaction.

and claim damages for any losses not covered by the liquidated
damages and any deposit. The NSF has no such provision on
liquidated damages, but gives the seller the right to cancel
the contract and claim damages for losses not covered by the
deposit. As a consequence, the Nipponsale gives the buyer
more time to conclude the transaction.
GOVERNING LAW AND ARBITRATION
The NSF gives the parties a choice of three different clauses
regarding law and arbitration; (i) English law and London arbitration (which is also the default option); (ii) New York law and
arbitration; or (iii) law and venue to be specifically agreed.
Not surprisingly, the Nipponsale provides for disputes to
be submitted to arbitration in Tokyo, at the Tokyo Martitime
Arbitration Commission. There is no choice of law clause in
the Nipponsale, on the assumption that a Japanese arbitration
panel will apply Japanese law. Although Japanese law may
appear exotic to western parties, Japanese civil law is partly
based on German law, and is thus similar in many respects to
the law of continental Europe. However, should a party prefer
to have an arbitration take place on neutral ground, the contract must be amended to include both the alternative arbitration venue and the choice of governing law.
COMMENT
It is difficult to conclude that one standard form of contract is
better than the other, as there are advantages and disadvantages to both. The attractiveness of each of the standard forms
may also depend on whether one is the buyer or the seller.
However, there are reasons to suggest that the Nipponsale is
more favorable to sellers than the NSF. Consequently, western
buyers often request certain amendments to the standard contract if the transaction is to be based on the Nipponsale form,
instead of on the NSF. •
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BRAZIL

CARGO CLAIMS

under Brazilian maritime law
Brazil has not adopted any of the international conventions concerning carriage
of goods by sea. In some respects the legal liabilities of the carrier therefore deviate
from the ordinary principles applicable in countries whose laws are based on such
conventions.
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T

he carrier’s liability for cargo claims under Brazilian
law is mainly regulated by the Brazilian Civil Code
2002. Under this Code the carrier’s liability is strict
and is based on the contractual link between the carrier and
the shipper of the cargo. If the carriage is being performed by
someone other than the contractual carrier, the contractual carrier and the performing carrier will be jointly and severally liable towards the cargo interest for any cargo claims. The cargo
interest is entitled to choose whether to sue either of them or
both. If held liable, the contractual carrier will as a starting
point be entitled to claim recourse from the performing carrier.
Brazil is not a party to the international conventions on the
carriage of goods by sea, including the Hague Rules, HagueVisby Rules, Hamburg Rules or Rotterdam Rules. However, in
1998 Brazil enacted the Brazilian Multimodal Transportation
Act, which provides that liability for cargo claims is limited
to the declared value of the cargo in the bill of lading or, if no
value has been declared, to a specified amount per package or
unit. Furthermore, Brazil is not party to the conventions on
global limitation of liability for maritime claims of 1957 or
1976, but is a party to the global limitation of liability convention of 1924, which was implemented in Brazilian law by
Decree No. 350/1935. The provisions of this Decree will therefore at the outset further limit the carrier’s liability for cargo
claims provided that the total amount of claims arising out of
an incident exceeds the applicable limitation of liability limit.
Nevertheless, the above limitation of liability provisions have
been set aside by the courts on the basis that they are considered to be in breach of the Brazilian Civil Code section 186,
which provides for the principle of “unlimited liability” or “full
compensation” for loss suffered. Therefore, cargo claims are not
subject to any limitation of liability under Brazilian law.
However, as a starting point Brazilian law recognises contractual clauses in bills of lading and other contracts of carriage limiting liability for cargo claims, although there are
some exceptions. Limitation of liability clauses will be set
aside for example in circumstances where the cargo interest
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has declared the cargo value and this
has been stated in the bill of lading, or
where the limitation amount is considered insignificant.
An important issue in connection
with the carrier’s liability is the law and
jurisdiction clause (particularly those

Brazil is not a party to the international
conventions on the carriage of goods by sea,
including the Hague Rules, Hague-Visby
Rules, Hamburg Rules or Rotterdam Rules.

clauses included on the backs of bills
of lading) stating that disputes involving cargo damage shall be governed
by foreign law and/or foreign jurisdiction. If the cargo interest is a Brazilian
company, the Brazilian courts will not
recognise the application of any law
and jurisdiction other than the laws of
Brazil and Brazilian jurisdiction, even if
the contract of carriage states otherwise.
The only exception is international arbitration clauses, which are recognised by
Brazilian law.
In respect of any time-bar, the
Brazilian Civil Code has a general three
year time-bar rule. However, Decree No.
116/1967 establishes a one year timebar period for damage to cargo carried
by sea. Despite this, the courts have not
yet established whether it is the three
year rule or a one year time-bar that
applies to claims concerning cargo carried by sea as the law is contradictory on
this point, with some cases indicating
that the three year time-bar is applicable
whilst others suggest that the one year
time-bar period applies. It is therefore
not possible to accurately state what
the applicable time-bar period to cargo
claims is, and consequently it is recommended that cargo interests file suit
within the one year rule to make sure
they preserve their claim. •
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TIME-BAR
of cargo claims for delay
In a recent judgment by Borgarting Court of Appeal in Norway1, the court considered
the applicable time-bar for claims for damages caused by delay of goods carried by sea.
The question was whether claims for delay were subject to the same limitation period as
claims for damage to or loss of the goods.

N

orwegian courts had not previously been presented with
this issue. Not surprisingly,
the Court of Appeal held that claims for
delay shall be treated in the same manner as other cargo claims, and consequently such claims are time-barred one
year after the cargo has been or should
have been delivered.
In Norway, time-bar of most maritime claims are governed by section 501
of the Norwegian Maritime Code 1994
(the “NMC”). The time-bar rules of the

NMC originate from the Hague Visby Rules of 1968, which
were incorporated into Norwegian law in 1973.
According to section 501 no. 7 of the NMC, claims for damages in relation to loss and/or damage to or in connection with
the goods become time-barred one year after the goods were
delivered or should have been delivered.

The question was whether claims for delay
were subject to the same limitation period as
claims for damage to or loss of the goods.
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A general limitation period of three years is found in the
Norwegian Time-Bar Act 1979 (the “TBA”), which applies to
all claims, whether in tort or contract, that are not governed by
special legislation.
Although the wording of section 501 no. 7 of the NMC
does not explicitly state that it also applies to claims caused
by delay, the preparatory works of a previous version of the
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NMC clearly show that the legislators intended the provisions
to cover delay. This has also been the traditional view among
legal scholars.
The question raised before the Court of Appeal was whether
the general time-bar rule of three years under the TBA or the
one year limitation period under the NMC, should apply. The
cargo interests argued that predictability should outweigh
the intention of the legislators, and that the TBA, and not the
NMC, should apply to cargo claims for delay when the term
“delay” was not explicitly mentioned in section 501 no. 7 of
the NMC.
The Court of Appeal agreed with the shipowners, and found
that the wording of the NMC was clear. The court stated that it
would be inconsistent to apply a rule whereby different types
of cargo claims are treated differently. Another important argument for the Court of Appeal was that this solution was in harmony with the legislation in the other Nordic countries. As
all the Nordic countries have the same time-bar rules in their
maritime legislation, maintaining an identical interpretation of
the law between the Nordic countries is important.
Although not regarded as uncertain among legal scholars in
the past, it has now been made clear by the Norwegian Court of
Appeal that all marine cargo claims are subject to a limitation
period of one year. Carriage of goods by sea is in this respect
treated the same way as carriage of goods by road and rail, as

Although not regarded as uncertain among
legal scholars in the past, it has now been made
perfectly clear by the courts that all marine
cargo claims are subject to a limitation period
of one year.

both the Norwegian Act on Carriage of
Goods by Road 1974 and the Norwegian
COTIF Act 1977 have a one year limitation period. •
1

LB-2013-78197, 17 June 2013

Oddbjørn Slinning and Beate Fiskerstrand
acted for the shipowners, who won the case
in both the first instance and in the Court of
Appeal with costs.
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TIME-BAR
of maritime claims
in Norway
As illustrated in the article “Time-bar of cargo claims for delay” on page 32,
time-bar is an ever important issue when it comes to maritime claims. In the last
two years we have seen several cases, large and small, which have turned on the
question of time-bar.

I

n Norway, as in most other jurisdictions, there are separate rules governing time-bar of maritime claims. It is
crucial to be aware of these rules, and to which claims
they apply, but also to keep in mind that the general time-bar
rules may supplement the special, maritime rules.
BACKGROUND
The general Norwegian rules on time-bar are found in the
Norwegian Time-bar Act 1979 (the “TBA”), according to which
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a claim (whether in tort or contract) generally becomes timebarred after three years. However for certain maritime claims,
the Norwegian Maritime Code 1994 (the “NMC”) establishes
special rules that prevail over the TBA.
The NMC rules are partly based on international conventions, such as the Hague Visby Rules. Similar time-bar rules
may thus be found in the maritime codes of many other jurisdictions throughout the world, including in the other Nordic
countries.
The limitation periods for maritime claims and other claims
arising out of transportation of goods are significantly shorter
than the general limitation period. The rationale behind having
a shorter limitation period is that when it comes to transport
of goods, there is a greater need to swiftly obtain evidence and
decide whether or not claims will be pursued, especially for the
insurers involved.
OVERVIEW OF THE RULES
The time-bar rules that apply to maritime claims are found in
sections 55, 64 and 501-504 of the NMC. Different claims have
different limitation periods.
For claims regarding salvage remuneration, collision claims
and claims arising under passenger contracts, the limitation
period is two years. For claims regarding a share of a salvage
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award, general average claims and cargo claims (including
claims based on an incorrect description of the goods in the
B/L and wrongful delivery of cargo), the limitation period is
only one year.
The NMC also provides specific time-bar rules for pollution claims (section 503) and maritime liens (sections 55 and
64). Claims for pollution damage against the shipowner (or the
IOPC fund) become time-barred unless suit is brought within
three years from the day the damage, loss or expense occurred,
provided however that claims cannot be brought when more
than six years have passed from the event giving rise to the
claim. A maritime lien against a ship or a cargo will become
time-barred one year after the day on which the claim arose,
unless the ship has been arrested in the meantime, and the
arrest has led to a compulsory sale of the ship.
Also the date on which the limitation period commences
will depend on the type of claim. By example, the limitation
period for personal injury claims from passengers commences
on the day on which the passenger disembarked or should have
disembarked, and the limitation period for cargo claims commence on the day when the goods were delivered or should
have been delivered. As such it is important to apply the correct
rules to the correct claim.
ADDITIONAL LIMITATION PERIODS FOR RECOURSE
CLAIMS
Based on article 3(6) bis of the Hague Visby Rules, the NMC
also establishes separate time-bar rules for recourse claims
arising out of collisions and cargo claims. Such recourse claims
become time-barred one year after either the original claim was

Even if a claim is governed by the rules of
the NMC, the general provisions of the TBA
supplement the NMC.

paid or when legal proceedings were commenced in respect of
the original claim (section 501 second paragraph).
When it comes to recourse claims, there is an important difference between the time-bar rules of the NMC and the general
time-bar rules of the TBA. Under the TBA, an insurer with a
claim subrogated to him by the assured is generally considered
to be a recourse creditor having a recourse claim, and is given
an additional time period of one year to pursue his subrogated

claim against the tortfeasor or responsible party. However, legal
scholars suggest that the NMC’s definition of recourse claims
does not include claims subrogated to insurers. Consequently,

Different jurisdictions may have different,
general time-bar rules that supplement and
affect the maritime time-bar rules.

a cargo insurer’s claim against the shipowner (after settling the
claim for cargo damage with the cargo owner), will most likely
become time-barred at the same time as the cargo owner’s original claim against the shipowner.
THE RELATIONSHIP BETWEEN THE NMC’S SPECIAL
RULES AND THE GENERAL RULES OF THE TBA
Although the time-bar rules in the NMC are special and prevail
over those of the TBA, the TBA may still be relevant for maritime claims in several respects.
Firstly, the general rules of the TBA apply to all claims that
are not governed by the time-bar rules in the NMC. Demurrage
claims will therefore be subject to a limitation period of three
years.
Secondly, even if a claim is governed by the rules of the
NMC, the general provisions of the TBA supplement the NMC,
as the NMC is not exhaustive and does not regulate all aspects
of time-bar. The TBA will thus supplement the NMC with
regards to how time-bar is interrupted (such as by commencing
legal proceedings or enforcement), the effects of interruption
of time-bar, and also what legal effects time-bar has (on the
right to claim payment or make counter-claims). Of particular
importance are the TBA’s rules regarding time extension (section 28) and notice of recourse claims (section 8).
SUMMARY
A mistaken reliance on the general time-bar rules in circumstances where the NMC applies, may cause a creditor to lose
his claim before he has even had time to consider the issue of
time-bar. Similarly, although many of the time-bar rules that
apply to maritime claims are the same in many maritime jurisdictions around the world, it is important to note that different
jurisdictions may have different, general time-bar rules that
supplement and affect the maritime time-bar rules. •
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PERSONNEL NEWS

ONS Norway 2013 – Still booming
North Sea market for years to come
In August 2013 a new ONS event called ONS NORWAY – an exhibition and conference focusing on the oil and gas industry on the
Norwegian continental shelf (NCS) – took place in Stavanger. The
conference was aimed at Norwegian contractors in the oil and
gas industry and had more than 15, 000 attendees. In his opening
speech, the Minister of Petroleum and Energy (at the time), Mr.
Ola Borten Moe, recognized both the successful history of the
NCS, and the future challenges involving new areas in the north.
Sparebank 1 SR Bank hosted an interesting session on financing and access to capital, which has been a challenge to many of
our clients over the last few years. For established companies,
leading private equity investor Hitec Vision, who specializes in
buyouts and growth-stage investments in the oil and gas industry, presented their business model on how to strengthen the
companies they invest in. Senior partner Tor Espedal stressed the
principle of companies pursuing their core business and focusing on what they do best, as opposed to exploring opportunities
at the boundary of their business domain. For the younger and
more immature companies, Statoil presented Statoil Technology
Invest, a Statoil entity “looking for big ideas from small companies”. According to investment manager Shawn Le Maitre, small
companies generate 13 times more patents per employee than
large ones, indicating both an interesting potential for investments and at the same time something to strive for.
The positivity in the Norwegian oil and gas market characterised the conference. The North Sea is currently the largest
offshore market in the world, and the latest prognoses for 2014
investments are at an all-time high at NOK 215.1 billion. Activity
levels are forecasted to remain high, and according to Ernst &
Young’s managing director Espen Norheim, investments on the
NCS to support production will continue until the 2050-2060s.
As a reflection of the many Norwegian oil and gas contractors
that operate all over the world, as well as the number of foreign
companies that seek possibilities on the NCS, the conference had
a significantly international flavour. There were presentations on
Norwegian projects with international contractors and selected
international projects. It is apparent that Norwegian contractors
have overcome their infancy as international players and moved
on to a higher level. By way of example, one out of four offshore
vessels in Brazil are controlled by Norwegians – and from what
we could see and tell, the ambitions of Norwegian contractors are
still strong. •
Wikborg Rein was represented by Oddbjørn Slinning from the Oslo
office and Christian James-Olsen and Cecilie Koch Hatlebrekke from
the Bergen office.

Personnel news
In Oslo, Sindre Slettevold has joined the
firm as an associate. He will participate
in the Maritime Trainee Program of the
Norwegian Shipowners’ Association
Stian Holm Johannessen has joined
the Bergen office as an associate. He
has previously been studying at the
University of Bergen and the National
University of Singapore, specialising in
maritime law.
Ben Williams and Carl Sheppard are
new associates at our London office.
Ben qualified in the UK in 2010 and is
experienced in a wide range of shipping
offshore related matters. Carl qualified in the UK in 2012 and has worked
broadly in the field of asset finance.
Nina M. Hanevold is on secondment in
London until March 2014.
In Singapore, Stewart Ian Munro and
Simone Centola have joined the firm
as senior associates. Stewart is qualified as an attorney in South Africa and
has a wide range of shipping experience. Simone qualified in the UK in
2008 and has worked in shipping and
trade related areas for various English
firms since then. Maria Norum Aguilera
has joined as an associate. She has
previously been working for another
Norwegian law firm in Singapore.
William Turner is a new senior associate in our Shanghai office. He qualified
as an English solicitor in 2009 and
has a broad range of shipping experience, including involvement in both
High Court and arbitration claims.
Ronin Zong is back in Shanghai after
spending a year working in our London
Office.
Tormod Kløve will take over as
the firm’s Japan representative in
November 2013. Our current Japan representative, Torgeir Willumsen, will then
join the Singapore office.
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WIKBORG REIN’S
MARITIME AND OFFSHORE EMERGENCY RESPONSE TEAM
AVAILABLE WORLDWIDE 24/7
Members of our Maritime and Offshore Emergency
Response Team have extensive experience in handling the
practical and legal issues associated with casualties and
maritime emergencies. Our team, led by Morten Lund
Mathisen, assists insurers and owners in connection with
a wide range of incidents including:
B-Elephant Alleged submarine cable
damage by VLCC, Alexandria, Egypt
Wan Hai 602 Explosion of container below
deck, Suez Canal
Chamarel Wreck removal of grounded cable
laying vessel, Namibia
Gelso M Wreck removal of grounded chemical tanker, Italy
Bareli Grounding of container ship; oil pollution, cargo damage, wreck removal, China
KS Endeavour Explosion and fire on jack-up
rig, Nigeria
Ikan Jahan LOF/transhipment; grounded
cargo ship, Indonesia
Rena Wreck removal of grounded container
ship, New Zealand
Nordlys Fire on passenger ferry; c/w berth,
salvage, Norway
B Oceania Wreck removal of bulk carrier;
c/w MV Xin Tai Hai, Malacca Strait
Navios Saggittarius Salvage of grounded
bulk carrier, Denmark
Double Prosperity Salvage of grounded bulk
carrier, Bakud Reef, Philippines
Godafoss Grounding; oil pollution, GA, salvage of multipurpose container ship, Norway
Jupiter 1 Wreck removal of capsized semisub
accommodation rig, Gulf of Mexico
Hub Kuching Salvage after fire and CTL of
container ship, South China Sea
Far Grimshader Supply vessel c/w semisub
Songa Dee, North Sea
West Atlas Wreck removal of drilling rig;
blowout and fire, Timor Sea, Australia
Full City Grounding; oil pollution, refloating
of bulk carrier, Norway
Crete Cement Grounding; oil pollution, refloating and sale of cement carrier, Norway
Bourbon Dolphin Capsizing and total loss of
anchor handler; casualties, Shetland
Repubblica di Genova Refloating and sale of

capsized roro ship; cargo damage, Belgium
Cembay Grounding on coral reef; salvage of
cement carrier, oil pollution, cargo damage,
Mexico
Big Orange XVII Well stimulation vessel c/w
platform, Ekofisk field, North Sea
Server Grounding; oil pollution, wreck removal of bulk carrier, Norway
Alaska Rainbow Cargo ship c/w passenger
ferry, River Mersey, England
Fjord Champion Fire and salvage of tanker,
Norway
Hyundai No. 105 Car carrier c/w VLCC
Kaminesan; cargo damage, wreck removal,
Singapore Strait
Rocknes Refloating of grounded and capsized bulk carrier; oil pollution, casualties,
Norway
Panam Serena Explosion and fire; salvage
and sale of chemical tanker, terminal claims,
casualties, Sardinia, Italy
Vans Princess Grounding of roro vessel; oil
pollution, cargo damage, Tartous, Syria
Tricolor Car carrier c/w container ship Kariba; sinking, wreck removal, cargo damage,
multi-jurisdiction litigation, English Channel
Hual Europe Grounding of car carrier; fire,
oil pollution, cargo damage, wreck removal,
Tokyo Bay, Japan
Amorgos Grounding of bulk carrier; sinking,
oil pollution, Taiwan
Dole America Salvage of cargo ship c/w Nab
Tower; Portsmouth, England
Norwegian Dream Cruise ship c/w container
ship Ever Decent; fire, personal injury, cargo
damage, salvage, English channel
Sun Vista Fire and total loss of cruise vessel,
Malacca Strait
Clipper Kawa Grounding and total loss and
sale of bulk carrier, Kandla, India

CONTACTS:
Global contact
Morten Lund Mathisen
+47 99 45 75 75
Oslo
Morten Lund Mathisen
+47 99 45 75 75
Gaute Gjelsten
+47 99 52 35 35
Herman Steen
+47 93 03 46 93
London
Chris Grieveson		
+44 7966 448274
Clare Calnan		
+44 7595 607958
Singapore
Torgeir Willumsen
+65 9236 6440
Robert Joiner 		
+65 8518 6239
Shanghai
Yafeng Sun
+86 1391 700 6677
Chelsea Chen		
+86 1381 687 8480
Kobe
Tormod Kløve
+81 903 260 7668
Emergency number:
+47 22 82 77 00
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SHIPPING OFFSHORE GROUP

OUR SERVICES /
• Construction, repair and conversion
contracts for ships, rigs and other 		
offshore units.
• Sale and purchase of ships, rigs and
other offshore units.
• Ship financing, liens and mortgages
• Organisation and management
structures for shipowners.
• Restructurings and acquisitions of
shipping and offshore companies.
• Emergency response and casualty
work, including investigations, 		
limitation of liability, liability for 		
oil spill and collisions, maritime 		
inquiry, wreck removal and related 		
public law issues.
• Chartering and operation of ships,
both general marine and offshore.
• Offshore charter contracts for rigs,
FSOs, FPSOs, FSRUs and FLNGs.
• Cargo claims and crew matters.
• Arrest, salvage and general average.
• Maritime insurance, including hull &
machinery and P&I claims and
interpretation of club rules.
• Registration of ships, choice of flag
and registration.
• Control and classification of ships.
• Freight forwarding and land
transportation.

WIKBORG REIN’S
SHIPPING OFFSHORE GROUP
Wikborg Rein’s Shipping Offshore Group is a leading
global maritime practice with more than 80 dedicated
Norwegian, English, Chinese and Singaporean lawyers.

With offices in Oslo, Bergen, London, Singapore, Shanghai and Kobe, and
an alliance with Brazilian law firm Vieira Rezende, Wikborg Rein has a
unique industry knowledge and competence matched with an international
presence. The Group, together with many of our individual lawyers, has
for many years been recommended as leaders in their field by Legal 500,
Chambers and other rating agencies. In 2011 the firm was awarded Lloyd’s
List Asian Maritime Law Firm of the Year Award.
Over the last three years we have been instructed on more than 2500 international shipping and offshore cases, and we have acted on numerous crossborder transactions in more than 50 countries. We serve clients across the
full range of shipping, transport and offshore activities, including shipowners,
offshore companies, marine insurers, shipyards, equipment providers, shipbrokers and agents, shipping banks as well as companies related to freight
forwarding and land transportation.

39
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OSLO
Kronprinsesse Märthas pl. 1
PO Box 1513 Vika
0117 Oslo, Norway
Tel +47 22 82 75 00
oslo@wr.no
Partners
Trond Eilertsen tei@wr.no
+47 22 82 76 12/+47 901 99 186
Anders W. Færden awf@wr.no
+47 22 82 75 44/+47 908 28 382
Gaute Gjelsten ggj@wr.no
+47 22 82 76 31/+47 995 23 535
Henrik Hagberg heh@wr.no
+47 22 82 75 52/+47 916 16 888

Kaja Oftedal Rasting kof@wr.no
+47 22 82 75 90/+47 926 26 034

Øystein Sellevold ose@wr.no
+47 55 21 52 38/+47 926 54 341

Ronin Zong rlz@wrco.com.cn
+86 21 6339 0101/+86 138 1665 0656

Halvard Saue hsa@wr.no
+47 22 82 75 32/+47 906 53 258

Astrid Pleym Løseth apl@wr.no
+47 55 21 52 19/+47 416 25 904

Sindre Slettevold sis@wr.no
+47 22 82 76 26/+47 977 59 418

Karina Fossmark Pedersen kfp@wr.no
+47 55 21 52 08/+47 410 07 403

Senior Associate
Alexander Levi ale@wr.no
+86 21 6339 0101/+47 906 01 248

Ole Johan Stensli ojs@wr.no
+47 22 82 76 45/+47 901 49 875

LONDON
Cheapside House
138 Cheapside
London EC2V 6HS, England
Tel +44 20 7367 0300
london@wr.no

BERGEN
Olav Kyrresgt. 11
PO Box 1233 Sentrum,
5811 Bergen, Norway
Tel +47 55 21 52 00
bergen@wr.no

Bernhard Haukali bha@wr.no
+47 22 82 76 16/+47 480 34 625

Partners
Øyvind Axe axe@wr.no
+47 55 21 52 71/+47 970 55 558

Morten Lund Mathisen mlm@wr.no
+47 22 82 76 75/+47 994 57 575

Partners
Finn Bjørnstad fbj@wrco.co.uk
+44 20 7367 0335/+44 771 4126 300

William Turner wtu@wrco.com.cn
86 21 6339 0101/+86 185 1612 6780
Associates
Yvonne Hu yhu@wrco.com.cn
+86 21 6339 0101/+86 138 1813 9635
Claire Jiang cji@wrco.com.cn
+86 21 6339 0101/+86 138 1676 7292
Jay Shi jsh@wrco.com.cn
+86 21 6339 0101/+86 186 1189 9183

Clare Calnan clc@wrco.co.uk
+44 20 7367 0304/+44 759 560 7958

Emma Yang eya@wrco.com.cn
+86 21 6339 0101/+86 139 1742 7798

Linn Hertwig Eidsheim lhe@wr.no
+47 55 21 52 21/+47 970 55 557

Chris Grieveson cjg@wrco.co.uk
+44 20 7367 03008/+44 7966 448 274

Johan Rasmussen jra@wr.no
+47 22 82 76 35/+47 918 00 933

Christian Friis cfr@wr.no
+47 55 21 52 35/+47 911 48 237

Rob Jardine-Brown rjb@wrco.co.uk
+44 20 7367 0305/+44 7785 722 147

Oddbjørn Slinning osl@wr.no
+47 22 82 75 14/+47 481 21 650

Jon Heimset jhe@wr.no
+47 55 21 52 72/+47 908 55 702

Birgitte Karlsen bka@wrco.co.uk
+44 20 7367 0309/+44 7525 071 742

KOBE
Sannomiya Kokusai Bldg. 5F
1-30, Hamabe-dori 2-chome
Chuo-ku
Kobe 651-0083, Japan
Tel +81 78272 1777
kobe@wr.no

Are Zachariassen aza@wr.no
+47 22 82 76 72/+47 909 18 308

Øystein Meland ome@wr.no
+47 55 21 52 75/+47 901 42 033

Joe McGladdery jmg@wrco.co.uk
+44 20 7367 0302/+44 771 311 3115

Senior Lawyers
Ena Aarseth Barder eba@wr.no
+47 22 82 75 45/+47 958 30 638

Geir Ove Røberg gor@wr.no
+47 55 21 52 65/+47 900 35 045

Senior Lawyers
Jonathan Page jpa@wrco.co.uk
+44 20 77367 0303/+44 7713 112 103

Guy C. Leonard gcl@wr.no
+47 22 82 76 37/+47 977 35 003

Lars Inge Ørstavik lio@wr.no
+47 55 21 52 69/+47 918 53 534

Vidar Løhre vlo@wr.no
+47 22 82 76 42/+47 988 10 677

Senior Lawyers
Richard Bjerk rbj@wr.no
+47 55 21 52 31/+47 918 71 961

Herman Steen hst@wr.no
+47 22 82 75 94/+47 930 34 693

Hågen Hansen hag@wr.no
+47 55 21 52 68/+47 920 67 807

Senior Associates
Mari G. Christensen mgj@wr.no
+47 22 82 75 74/+47 990 32 991

Terje Fiskerstrand tfi@wr.no
+47 55 21 52 56/+47 917 97 279

Martine C. Dysvik mcd@wr.no
+47 22 82 75 75/+47 990 33 517
Marie Efpraxiadis mef@wr.no
+47 22 82 75 15/+47 913 76 313

Christian James-Olsen col@wr.no
+47 55 21 52 70/+47 928 33 919
Kristoffer Larsen Rognvik klr@wr.no
+47 55 21 52 42/+47 970 55 566

Yannis Litinas yli@wr.no
+47 22 82 75 29/+47 912 46 775

Senior Associates
Morten Valen Eide mei@wr.no
+47 55 21 52 67/+47 932 20 980

Ellen Søiland eso@wr.no
+47 22 82 75 68/+47 938 14 014

Cecilie Koch Hatlebrekke ckh@wr.no
+47 55 21 52 81/+47 416 49 158

Associates
Mudassar Amin mam@wr.no
+47 22 82 75 66/+47 904 76 711

Torunn Onarheim Hauge toh@wr.no
+47 55 21 52 29/+47 970 78 920

Jacob Sverdrup Borge jsb@wr.no
+47 22 82 76 02/+47 920 38 550
Marte Dyvik mst@wr.no
+47 22 82 75 37/+47 934 57 414
Beate Fiskerstrand bfi@wr.no
+47 22 82 76 68/+47 996 39 593

Erik Hoffmann-Dahl ehd@wr.no
+47 55 21 52 39/+47 920 92 385
Torgeir Hovden tho@wr.no
+47 22 82 76 48/+47 414 57 707
Anja Kallestad akl@wr.no
+47 55 21 52 96/+47 995 32 619

Solveig Frostad sfr@wr.no
+47 22 82 75 27/+47 916 55 770

Associates
Mari Huser-Hestetun mhh@wr.no
+47 55 21 52 78/+47 917 59 272

Henrik M. Hafstad hmh@wr.no
+47 22 82 75 63/+47 922 15 283

Kristine Møen Halvorsen cmh@wr.no
+47 55 21 52 14/+47 924 34 769

Ingrid Bjørke Larsen inb@wr.no
+47 22 82 76 79/+47 416 01 203

Stian Holm Johannessen shj@wr.no
+47 55 21 52 78/+47 917 59 272

Senior Associates
Andreas Fjærvoll-Larsen afl@wrco.co.uk
+44 20 7367 0321/+44 7711 304 251
Nina M. Hanevold nmh@wrco.co.uk
+44 20 7367 0317/+44 7730 066 553
Christian Emil Pedersen cep@wrco.co.uk
+44 20 7367 03206/+44 7841 697 476
Jyoti Sharma jys@wrco.co.uk
+44 20 77367 0337/+44 7568 106 504
Lesley Tan les@wrco.co.uk
+44 20 7367 0314/+44 788 9605 529
Associate
Olivia Boyle olb@wrco.co.uk
+44 20 7367 0327/+44 7713 113 078

Japan Representative
Tormod Kløve tkl@wrco.jp
+81 78 272 1777/+47 936 49 664
SINGAPORE
6 Raffles Quay #10-05/07
Singapore 048580
Tel +65 6438 4498
singapore@wr.no
Partners
Robert Joiner raj@wr.com.sg
+65 6496 8359/+65 8518 6239
Florence Ong flo@wr.com.sg
+65 6496 8228/+65 9150 8237
Siri Wennevik siw@wr.com.sg
+65 6496 8219/+65 9674 4906
Senior Lawyer
Steffen Pedersen ssp@wr.com.sg
+65 6496 8358/+65 8218 8854
Torgeir Willumsen twi@wr.com.sg
+65 9236 6440/+81 90 3260 7668

Carl Sheppard csh@wrco.co.uk
+44 20 7367 0328/+44 7889 804 358

Senior Associate
Simone Centola sce@wr.com.sg
+65 6496 8221/+65 9187 4211

Ben Williams bjw@wrco.co.uk
+44 20 7367 0319/+44 7568 106 131

Stewart Ian Munro sim@wr.com.sg
+65 6496 8212/+65 9833 4410

SHANGHAI
Hong Kong New World Tower,
Room 1702
No. 300 Huai Hai Middle Road
Shanghai 200021, China
Tel +86 21 6339 0101
shanghai@wr.no

Associate
Maria Norum Aguilera mna@wr.com.sg
+65 6496 8229/+65 9771 9483

Partners
Yafeng Sun yfs@wrco.com.cn
+86 21 6339 0101/+86 1391 700 6677
Geir Sviggum gsv@wrco.com.cn
+86 21 6339 0101/+86 1391 861 3473
Senior Lawyer
Chelsea Chen cch@wrco.com.cn
+86 21 6339 0101/+86 1381 687 8480

VIEIRA, REZENDE, BARBOSA
e GUERREIRO ADVOGADOS
in alliance with Wikborg Rein
Av. Presidente Wilson, 231
18 º andar, Rio de Janeiro, Brasil
20030-021
Tel +55 21 2217 2888
Wikborg Rein contact
Joyce B. Souza Jacobsen
jjacobsen@vrbg.com.br
+55 21 8094 6666/+55 21 2217 2834

www.wr.no
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London
Tel +44 20 7367 0300
Fax +44 20 7367 0301
london@wr.no

Singapore
Tel +65 6438 4498
Fax +65 6438 4496
singapore@wr.no

Shanghai
Tel +86 21 6339 0101
Fax +86 21 6339 0606
shanghai@wr.no

Kobe
Tel +81 78 272 1777
Fax +81 78 272 1788
kobe@wr.no

